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otica of Motion filed for suppressing ‘evidence’, ete. 16 ROTH of ‘yy qe 
Aaa ay Pert A 


ae eG thiols bey. 


‘Selics MISHERECCH.J.- CAse eaited- is to suppress argued: ‘decision - 


Ld e ets . 


ee” yt + vreserged : Te gpk ae wae tea 1 =, 
2/23/76 By MISHLER,CH.J.- Memorandum of: ma oa a Order filed tut Lan deft'.* 


Tae rea ee. ee a 


or OY 1 an 's motion to suppress | ae 
7 x . “t, bee we 
a od * ‘, re f wh 


etter from A.U.S.A. Barlow. dated 2/19/76 filed °°. 2 af; i 


y MISHLER,CH,J.- Order filed unseal4ng tape’ STREP ‘for: tha: purposa/4 
duplication-tapes to be resealed after. duplication; ete, <-, Vr eee 48 


etter filed received from Chambers dated 3- 2- — ito Dominick’ DiCArlo 


Ne se ome 
ee ee 
nia 


te 
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aad . 


ae 
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a ofEAgaremane i eo i 
By "Mishler, Ch J - Order filed se ie counsel. for aft Robert: ‘eu 


I 5 
22 


A 


“345-74 By MISHLE2, CH J - Order filed extending bail limits: -of ‘deft: JAMES .NA Toi 
fe, | Sr,, for leave to travel on March 18, 1976 to Las Vegas. Nevade :nad:to: vised 


: aC a +t 
Jie return to his home on or before March 25, 1976. © CE Te Vee wae 
Bels-7¢ - Bfdpulation filed that $1,082 in currency: aaiced from SABATO: VIGORIT Sg 


‘|.on May 7, 1975, having been returned to him, that SABATO VIGOROTO? Enea 


iy TE TON * 


Ci} te 2 OY LJ A Om ssion ® O59, rs OY) ove e eh i, 
gayi & -Vigoroto reserves all other ob ections as to’ ao admit out ‘ots aid. say 
fig tte. ‘copies of currency. eth We ae bare es 


| : 217-76 By MiSHLER, CH J - Amended order filed red eft Napoli See elven f ad 
r BW 2] leave for d 9 vel _on March 18, 1976 to Pu oR o“ ant vto einen A 
“& sy @ | to:his home on or before March 25, 1976, © Ee al Ra dal a er 
L 04-74 ‘Voucher for commensation of counsel filed Robert Vuolo) counsel wy a. 
Bag |” Marshall Kaplan Ese a aide 
a bl 7/74 Notice of motion to suppress £<iadxxaxg and memorandum of ‘Law Gtleds eink “4 
| Ra S., NAPOLI SR)(5-17-76) (entered 76 CR 62) i es: Tare gern 8 
le 4£28- f_ Motion to consolidate suppression motions and eawt nes faith” “CR=362 33 
a Teed 75 CR-343 and 76 CR 62) with affidavit ti is ah of imotion’-filed . get 
L Oise (ret. May 7 at 12 Noon) er a ore ep ae” ar 
176. ek ni ae de es nt= orden to &, 
hay ene date all suppression hearings-arcucd- docision razerved'.” = 
Sho 76 Affidavit of Gustave Newnan an:bcictieaxamacrctoe | itdled | ‘ ee a ipa ea sal 
/10/76| Noticerof motion to suppress filed- oF SS ae ae eu 
‘ 42-76 
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ca i 


vdieegers $ soak 
oo SALTS 


i Docket Entries A9 ' 


' + 


iy Shes Notice of motion to "suppress filed(NAPDLI, JR.) | 


+ 5/42/76 Copy og letter from _Anthony_ Crecca dated “ed 5/19/76 £ filed 


ee ae ae em em em 


Notice of motion ‘filed ed requesting tl the Govt to provide 


defense counsel with Court orders, etc. 


“ 6-1-76 |Letter of May 3 22 rae “1976, filed received from Chambers - aie 


‘ 
from Micahel Ira Asen, counsel for de“t - Bario wasci ett (ost tees, 2 


- 1, 
hy Chambers as directed) sy Saye 
y wt sa af Pa | a? 
>» 6-46-76 Letter filed 1 received from Chambers d. dated June oe sete a re Le 


deft Pasquale iiacchirole from Michael Rosen, counsel fox aes pe 


em a ee 7% 


if Bride . i 


*, 6/9/76 pprat from Gustave Newnan d. dated | 5/21/76 £ filed 
ws wine etter from A ''.S.A. Barlow dated ‘11/17/78 filed 


* tye 6 Letter fom Max Wild dated 11/19/75 filed 
ah. aah Affidavit of Max Wid filed 


. 4 . ie 
"sag 15/76. Copy of letter from Judge } Mishler__ “dated 6/14/76 to counsel filed _ 


a 
L a 6-16-76| Notice of motion filed as to deft R Riccardi for Bill of APs bepe | ss 
a Particulars and D Discovery. y. (ret. ~ June 17, 1976) a ai to 
a lemental Memorandum of Law filed on 1 behalf of deft James’ apolt§ “Sa 
a ASfidavit of RAPHAELA PASCOCELLO filed; Govts } Memorandum opposing | 
te, motions to suppresss surveillance evidence f filed ; Govts Affidavite.’ 
Py ae and Analysis filed (all recvd from Chambers & retd as request ted) - 
y: 6-17-76 By MISHLEK, CH J - Order filed that the following mg Clerks of. 2: x 
a Court deliver by . June 23, 1976, to the Chambers of Hon.Judge “ky Jos 
io Mishler, er, for unsealing, the following Orders: etc. 1.District seni 
a New Jersey; April 10, “1970, Hon. Anthony Augelli, etc. coe he 
bed oe 2. Southern Di: District of N NY: May 18, 718707 Won, Those F.CroaWe 6tS.~ 
2 Before MISHLER, ISHLER, CH. J, - Case called. Defts D'Avanzo, PiMattcos — j 


Napoli Br., Semonelli & . Vigonito present. , All c counsel presenty.. ‘ 
except for Mr. Passalacqua & Mr Francanero. GxiniFinal pre-trial °°" 
conference held. Motion by deft Radziewicz for a severance < e 


he trial is granted. Audibility hearing held as to deft Ennaruno _ 
and concluded. Pre- -trial conference to continue on 6-30-76 at 


——_-—_—_——¢ 
6-17-74By MISHLER, cH. eo ~ Order appointing | aounsel for Frank Alteaa/t led. 


6-17-76Financial affidavit. of Richard ‘A. Bascetta f filed. os A 
Notice of motion and_ affidavit f . filed, _ ret. July. *, 1975, for 


anforder_ suppressing “evidence, etc. _ 


2 eee coer ee + ance 


_Letter filed received from Chambers dated June e 23 from Gustave 
e@wman and copy of Second Circult*s decisfon In U.S. v. Gisanti.éetc. 
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4-24-76| By MISHLER = 6 at James one of the defes'” “ck 


in this case, in accordance with the PR. Sond given by said deft-on™ tar 
May 8, 1975, given leave to travel on June 25, 1976. to Las Vegas, vanes aa 


Aa 
ee teg, © ee 
‘ 


on and to return to his home on or before June 28, 1976. a 4S - 
'6+29-76Before NEAHER, J. - Superseding Indictment filed. - Se ue 4 
*6- 9-76Goyt's memorandum in opposi t : ited cere Ny 
46480-76 emorandum of Law filed of Rocco Riccardi suppo of mo on Q! a 
Ae suppress oral interception orders, etc t ek Ee ane pa 
$e :30- 76Before MISHLER, CH, J. - Case called. Defts Napoli Sr & Napoli’ Jr resents? 
2. | th cainsel. Hearing held as to the, question of standing.. On’ motion op 


rial. Both sides rest in the hearing. Hearing concluded. _ Hearing held; 
of the tapes. Hearing concluded. inimization. hearing + 4% 


Decision reserved on mek thaee a 2, 


eager 
; a deft Macchigole and on consent of the Govt the deft is severed! frém the NE 
yh 


on the sealing 


— eld. Minimization hearing concluded. 
care RLY yg Metre 
nda, earings. Pretrial hearings continued to 7-1-76 at 10 A.M Ste: th EAS 
: ig 8 Tet 2 oe 
6 = 3()— /HNo P ennesarance e ames Nano dq J ' Y — . oe Ba ay 
eae asa 


4 
M €9 
e p da e ARNOLD WA A a6 a ° d q 


’ 
s. 
é tw ‘oo 
J-2- 76 | Before MISHLER, CH. J. - Case called. Defts DeMotteo & Vis nk te: present. s 
% “ Counsel Mr Hannah, Mr Borstein, Mr Wild, Mr Adler, Mr Wallach & Mr Aserd ff 
Rg o prese Hearing on minimization & sealing: a8 to 308 tapes hold, “Héartog 
aa continued to 7-2-76 at 2 P.M, * ee sini 
Naed-76 Record on appeal received from C of A. PRET RE oR mailed: to! Clerk. 7% 
6576 Before MISHLER, CH. J. - Case ca} led.All defts present with couns (te cee 


except for defts Macchirole & nds adfs41e%1) defts arraigned except ‘for’ ‘fori 


defts Macchirole & R Hasan’ E-each enters a plea not euilt to’ ithe: Ey 
superseding ndictmen v s Ma b ° f po pier “Severe cai fa: whe Serdi ch 


severed c 8 D : gory : 
evere ounts 1, 5 & 6 of superseding indictment. Counts are: + mbercd.. 


OUD s D cduor ‘1, count 4 


‘ 


‘ 
a 


las follows fo he purpose o b p 
411 be count 2, count 4 will be count 3 and count 7 will be count 4°!) 
Trial continued to 7-7-76 at 10 A.M EXMXUBALKEXHRENT 6 tt St 
EXCLUDABLE DELAY; Cox . Spare 7-6676for Macchirole "'® Rad wen ey 

. is 


By MISHLER, Cll. J. - Voucher for co 
Before e MIS SHLER, cH. J. Case called. Hearing on Mimimization &\scatin: &\2 


continued. Hearing c concluded. All the motions mada Fo -syppress’ ‘ara severe deal 


ecaling 
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MISHLER,CH. J. - Immunity order for Richard A. Bascetta filed. 


ee ke ee eneral Pig the life of 
the trial of this case, or for six months, or until such time as 


he purges himself of this comtempt, whichever event occurs first filed. 


copies to US Marshal, Probation & US Atty). s nto tale 


MISHLER, a i ea 
Pinto not present on consent. Trial resumed. Trial continued. to “v4, 


7/12/76 176 at 10:00 a.m. ee 
7-12-76 Voucher { for ‘Expert 8 services filed ‘(Scafidi & Mascitti-Ilene - 


: et oe ee = . 
, \ | Ginsberg, Court . Reporter) _ : po) Ay ee 
. . 7-12-76 Before MISHLER, CH J a- case « “called - all defts & attys oe sent: Bhi 

ob 


trial resumed -Trial “contd to to i+ 13-76 


<._ 


IS oes i ec ee 
’ 7-18-76 Befo.e MI MISHLER, | CH J - case called - all defts & attys present -=-<\ 
a trial resumed - Hearing held on motion to suppress as to : ae’, 
Fr — caren enc —ceecancatiginertae 
por deft RICCARDI - motion denied - hearing concluded - trial contd oe 
“ eee et icici neceareeceineiceuaenummmninncetancna tama. cd 
a ss oe - re 
Dap HLER,. Ci. J,..- £488 called, All defts & Coun~el present, “ Trd 
\ resumed, Trial continued to 7/15/76 at 10:30 a.m. Sea 
. 115/ Before M “Case called. ‘All dafts & Counsel ——. o 
4 : - Trial ee tear éontinued “to 7719/76 at 10:00 a.n. ae, ae 
7/1876 Voucher for Export or Other Services filed. “ae 


“| 7-19-74 By MISHLER, CH J - Order filed that Joseph Mustacchio atswer all 


woe + ee es ee nd 


ber. qu uestions directed to him during the trial in this case and 
&: further ordered that Joseph } Mustacchio shall not be excused from: ~ 
Be testifying or "producing ‘books, papers, etc. Ordered that no _ 
te testimony or other information compelled under this order may be 

i used against Joseph Mus tqcchio( see order as as indicated) 2 ae 
." By MISHLER, CH J - Order filed thar Joseph Mustacchio is in ‘ 
oF direct contempt of this court for his failure to answer questions ~ 

¢ before the covre. aud is_ hereby commicted ta the custody of the 
a Atty.General of the U.S. for the life and trial of this case or“ 

te for 6 months, or until “such _t time as_he purges himself of this 

A contempt, whichever event_occurs first; the place of confinement 

Me nat) be the_Metropelican. Corr. Center, NY..-.______ 

3 

. trial resumed - “court “signed ; immunity or order as to “Joseph Mus tacchio- 

: Pci so stoniwe-seetseainasicnierssne eeanedsncromeniceaiieaiahnasciuennnanaimdibaiins 


Witness Mustacchio refused to_testify and the court held him {n. 
ogee onal a aaa re CaaS SS Se ee “* Soe. eee.” Sa SE 
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iceman ALAA I 
onteipt - witness Mustacchio sentenced +o imprisonment for 6 months or 
ntil verdict in the case on trial, whichever comes first. Execution gf.t 


. sentence stayed until 3 PM this day, - trial contd to 7-20-76 
ad 7/20/76 Order returned & filed. Witness deliverdd to MCC on 7/19/76 filed. 


0/76 Befo MISHLER. (CI - Case called, Add defta & Vo nsel present. Trial ~ 
resumed. Trial continued to 7/21/76 at 10:00 a.m. ' 


; ana | 


, 4 Before MISHERL, CH, J, - Case aalled, All defts & Counsel present, Trial res 
* Trial continued to 7/22/76 at 10:00 a.m. ‘ 4; is 


lhl la clit teenies OD Oe es SY 
7-22-76 Before MISHLE., CH J - case called - all defts & counsels present'- i 
o>» 


. 
> 


a 
id 


trial resumed - Motion by deft DE LUCA for severandeaadd for mistrial. ’ 

is denied - trial contd to July 26, 76 at 10:00 am = 4%: 

@ 7126/76 Before MISHEER CH. J. - Case called, Auugdefts & Counsel presont. Trial ayy 
resumed, Trial continued to 7/27/76 at 9:30 a.m. fe gh S 
7-27-74 Before MISHLER, CH J - case called - all defts & counsels present - ta 


‘ 


trial resumed - trial contd to 7-28-76 : 
e 7728776 Boucher for compensation for expert services tiled & copies didtributad, 


7 


* 
at’ 
t 


LE 


according RANK ATESE) a er ff 


-28-76 Before MISHLER, Cli J - case called - all defts & counsels present -_. ae 
trial resumed - Trial contd to 7-29-76 at 9:30 am. os 


e - 9-29-76 Before MISHLER, CH J - case called - defts & attys present - trial oe 


‘ —_—_— “4 
resumed - Trial contd to July 30, 1976. ' 
730/76| Before MISHLER, CH. J. - Gase called. Deft &Counsel present. Trial resumed. 


ae 


Trial continued to 8/2/76 at 10:00 a.m. . 


i + 
e 6 | Before MISHLER, CH, J, - Case called. Défts & Counsel presen igl resume 


a Trial continued to 8/3/76 at 10:00 a.m. fe. 


:+ B-3-76 Before MISIILEX, CH J - case called - defts & attys present - trial: i, 
* a 


resumed - Trial contd to 8-4-76. 
8-4-76| By Mishler, Ch J - authorization for expert services filed (Di Matteo) 


8-4-76| Before MISULER, CH J -_case called - defts & attys present - trial Cae 
resumed - trial contd to 6&-5-76. a 


renee 


: umed - trial contd to B-9-76 ‘ 
3-9-76 | Voucher for compensation for expert services filed (Scafiéi & Moscitti) ee 
8-9-76 Before MISHLER, CH J - case called - deft & counsel present - trial ' 


resumed - Trial contd to 8-10-76 


OS 


’ contd co 8-11-76. 
a ae cog eae ee 


ta 


me! 
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,  g11/7 Mesaveiies oF Lau snd axqument for Selvavio Cacvate 20iaA, te 
efore MISHLER, Cl, J,- Case _called. Defts & Counsdl present. ___ * 


Before MISHLER, CH J - case called - defts & attys present - 


trial resumed _ - motion “argued by all defts for yr judgment of 


acquittal etc. "the court “dismissed count &7 of the superseding »: . 


ment - court 4 is dismissed as _to defts CASSELLA & ANNARUMO, 


bhe_superseding indictment is dismissed on motion o of defts as to 
ALIESE, CASSELLA, _ PINTO, PIRONE, ROSSI & SEMONELLI. Defts as stated ~*~ 


aredischarged, by the court. Motion by _ remaining 1g defts for r Judgment 


of yf acquittal is: denied 3 deft 3; defts AMM ts AMMARUMO, , CARRARA, D'AVANZL, ),DeLUCA, 


ee aah ae RS —_ a 


8-12-76 BY “MISHLER, ER, CH c% : - Order of « aa ssal filed ae co dette, 


Sg. ALTESE, CAS CASSELLA, “PINTO, PLIRONE, ROSSI & & SPMONELLI. 
oe 8/13/76 Before MISII MISHLER, CH, J. « Case called. Counsel for defts Carrara 


meee a aan catia cat 


oulo present. betta t not “present. Cou Court ruled on  coveramants 


————— 


fequest ie ee ‘rial continued to-8/16/76 at 10:00am 
ie 8-16-76 Before MISHLER, CH J -_case called -_ defts & attys present -_ 


ne Saree Re snmeatianen —<en-sh elaine eae Sey + eee NNN enon 


F up - trial contd to 8-17-76 at 9:30 am. 

aes 8-17- 76 Before MISHLER, CH J -Case _called - defts & attys resent - : 
fei. trial resumed - defts LOTIERZO, VOULO, VIGORITO, SCAFIDI, coreg 
ty JAMES NAPOLI JR. ,MOSCITTO sum up - “trial contd to 8-18-76. 


eon rctneegti 


— i cee eS le tt NN LL AL CL AN 


ana 8-18-76 "Before M MISHLER, CH J - case c called - defts & attys present - 


rial resumed -_all_ detce aun. up_-_trial_contd to §-1 10.@ 253000 


Before MISHLER, CH J_- _case called - defts & counsels present. - 
Jury #2 excused - Judge charges Jury - alternates discharged - 


“Marshals sworn - “Jury Fetizres to deliberate at 12 Noon - Order 


of sustenance ‘signed - “Jury returns at a :30 PM to ‘to hear "testimony 
read | back - Jury 5 resumes “deliberations at - 1:40 PM - _Jury returns: 


———— + See SS a 


at 3:15 PM to hear. ‘testimony - jury resumes deliberations at 


ee es ee ee ee om eee ee eo em mt 


3:30 PM-2 Jury Notes marked Court Ex. _22 and 23- Jury note — 


marked court Ex.24 - jury returns at 5:40 PM to : ear testimony - 
Jury resumes nes deliberations | at 6: 05 PM - trial contd to 8-? -76 


RRR ae ae = = ane ee | se 


at 9; 30 am 


ek no a eee [errs SE 
. 


Trial resumed. Government © rests. Trial 1 continued to 8/12/76 at 9: 30 a. 
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& " gate PROCEEDINGS a ei esate 2 ge 
i epee nem eet ae . ‘ ae 
8-1 By Mishler, Ch J - Order of sustenance filed. a 


PAulhcscamtenicitecaitodin MaMa en r ‘ ‘ 
2 vouchers for compensation for expert services filed. (Semonelli os 
vod ainda nate NER ARTES aortas mnemuranarainir auniuuraceuaeaiid 


; and Mascitti) 
rindi ne tse Asse Se OM encRNESONDDn Orcs 
3 6 By Mishler, Ch J - Order of sustenance filed (Lunch) 
J - case called - defts & attys present - trial ua 
umed - Jury resumes deliberations at 9:30 am - Jury returns at 
1:30 PM amnsx to hear tapes - jury resumes deliberations t 2:25 PM 33‘ jet. 
ma eT eS I ene ee eee ae 


4 


c 
3:25 PM. Deft RICCARDI's motion for mistrial denied - Jury returns Bie 8 
at 3:45 PM and renders verdict of not guilty on count 1 as to defts = “=: 
ANNARUMO & D'AVANZO - Juddmenttof acquittal ordered as to both defts -:'.”. 
a fury resumes deliberations at 3:50 PM - Jury returns at 3:52 to hear — at 
apes - Jury resumes deliberations at 4:20 to hear tapes - Jury ‘resumed \-* 


Hidberations at 4:30 PM - etc. trial contd to 8--23-76 at 9:30 am. Siva 


. Ps. 
a * 
. : 
R.20-76 By Mish h J - J ray 
s 
- 


@ and JERRY D'AVANZO. 

8-23-76 Before MISHLER,CH. J. - Case called. Defts & counsel present. Trial ‘ag 
resumed, Jury deliberations continued, Jury returned to hear es | 
4 iry resumes deliberations, Trial continued to 8-24-76 at 9:30 A.M. 
& 8-23-7658 MISHLER.CH. J. - Order of sustenance filed Pe 
8-24-76| Before MISHLER, CH J -case called - defts& counsels presint - trial ee 
d - Jury resumes deliberations at :30 am-, Jury retuuns with a Y. 

verdict at 2:30 PM as fallows: guilty on eosin. fat to defts SCAFIDI oi 


y on count/as to certs 
and VOULO; on count $ Butlty as to defts DI MEO SS 7 


& VOULO; NOT GUILTY AS °@ODEFT RICLARDI; on count 4 4guilty as to . 

eftts RRARATDE-LUCI> DI-MATTEO, MASCITIT, JAMES NAPOLI SK. JANES TU 
SOLI-JE-VIGORITO 7 HOE Gallty ae to dees LORTERZU,NASCUZZIU & 
GOULD jucy polled ani’ diacharged ~ trial concloded; Judguent of 
Gittal ordered as to defts RICCARDI, LOTIERZO & MASCUZIO; adjd oe 


without date for sentencing as to all other ‘efts - bail contd. 

ieee acl ie al SO 

“8-24-76 By Mishler, Ch J - Order of sustenance filed (Lunch) 

? renin iaaantt «cece innsnlaammssanseeaasamntanaansinaittitaaaC OTe ALAA : 


Memorandum of Verdict filed. 


Ee cihonitl al Eth se cee nese we ac 
@ ? - - 7 ef 7 
8-24-7 L scenographers transcripts filed (dated July 6th, 7th, 6th, 9th, 


re AT Ta 


12th, 13h, 14, 15, 19, 20, 21, 22, 22 26, 97. 28. 29, 40, A375. 
August € 2, 3, 4, 5, 9, 10, 11, 12, 13, 16, 17, 18, 20 Aad 23, 1976) 


WLER, CH J - Order filed that RICHARD BASCETTA & JOSEPH 


MUSTACCHIO be reJ- sed_from_che. custody of the Attorney General of 
the U.S. upon the vigning of this Order, Certified copies to Marshal. 
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ter filed | addressed tc. Max Wild, 
Napoli Sr. x 
by Jugs Judge Mishler_ indicating ba bail limits of the Ger! 


to the State ef F “for the he period from 8-27-76 to 8-30- 76. © 
Et ee ALE aa 
g direc.ed.) ed.) 


on for pd ane “expert services i 2 


Letter and Order retd tO_ Chambers as J a 


Two vouchers. filed for "compensator 


a 


‘$1ed (one re-deft B 
_ Be27416 By MISHLER, CH J -_ Order filed pursuant to 18:2518(8( (a) he 
that the he tape recordings 3s made pee to this Cou-t's orders’ oo 

a ee 


‘of Dec. o “1972 2 (2. ~J- -1), J den 15, 191 1973 (73-W-1), Fay. 20, 1973 ca 
-4) be ” 


(73-8- 1); “April. 41 1, 1973 (73-8 -B- -3) )_and \d May 3, | 1973 (73-8 a 

resealed and that these_ tape recorsings | and_thosemade yursuant ¢ oe 

See this Court’ s order. of May 24, ae (73- -N- -N-2) ré remain in the ae Ge 

of the |! Federal Bureau of - Investigation, New York oeeiees sub ect an 

to further order of this Court. - ae fey 
aS ee oe 


of Opinion and Order cee faa ea ell 


filed remanding 4 ection to said Di District Court for further 
7) ey 


roceedings in accordande with the Opinion , etc. 
Two copies of order delivery “co Warden of MCC N_ for Release 3 defts | 
get 


eres = act etn tee eae 
. 


Pg NSA a nad are aI ae _—_—-a- 


- on 8/25/76, », Filed. oe a a. 
. 9714/76 i'Voucher for r compensation filed. “(ANTHONY D “DL I MATTEO). A 
a Voss 


\~ 9/14/76 Seenographers transcript dated a/19/76 Filed. : oo 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA SUPERSEDING 
INDICTMENT 
oY 
18 U.S.C. §§ 1962, 1963, 1310, 
FRANK ALTESE, a/k/a Frankie Feets 1955, 1952, 2, 371 
SALVATORE ATINARUMO 
SAVERIO CARRARA, a/k/a Sammy Smash and 
Samny 75 CR 341 S 
MARTIN CASSELLA, a/k/a Motts 
JERRY D'AVANZO 
MICHAEL DE LUCA, e/k/a Mikey Junior 
ANTHONY DI MATTE), 9/k/a Apples 
JOHN LOTIERZO, SR., 2/k/a Mixed-up-Junior 
PASQUALE MACCHIROLE, a/k/a Patty Mack 
BARIO MASCITTI, a/k/a Bari 
ANTHONY MASCUZZIO 
JAMES V.-NAPOLI, SR., a/k/a Jimmy Nap 
JAMES NAPOLI, JR., a/k/a Junior and lefty 
FRAIK PINTO 
CARMINE PIPONE 
HENRY RADZIEWICZ 
ROCCO RICCARDI, a/k/a Rocky 
KENNETH ROSSI 
EUNENE SCAFIDI, a/k/a Bo and Iuigi 
JOSEPH SIMONELLI, a/k/a Joe Bleck 
SABATO VIGORITO, a/k/a Sal 
ROBERT VOULO, a/k/a the Kid 


DEFENDANTS 


THE GRAND JURY CHARGES: 
COUNT ONE 

I. From on or sbout the 26th day of February, 1971, up to and 
including the date of filing of this indictment, within the Eastern District of 
New York and elsewhere, 

A. the defen  .:s FRANK ALTESE, SALVATORE ANHARUMD, SAVARIO CARRARA, 
MARTIN CASSELLA, JERRY D'AVANZO, MICHAEL DE LUCA, ANTHONY DI MATTEO, JOHN rn 
LOTIERZO, SR., PASQUALE MACCHIROLE, BARIO MASCITTI, ANTHONY MASCU: ZIO, JAMES V. 
NAPOLI, SR., JAMFS NAPOLI, JR., FRANK PINTO, CARMINE PIROIM, HENRY RADZIEWICZ, 
ROCCO RICCANDI, KENNETH ROSSI, EUGENE SCAFIDI, JOSEFH SIMONELLI, SABATO VIGORITO 
AND ROBERT VOULO and | 


B. Vincent “lefty” Barbuto, Richard “Shotgun” Bescetta, Vincent 
Cassese, Arthur Catenacci, Eugene Catenacci, Pasquale Di Sibio, Joseph Dorino, 
Ralph Ficarella, Francis Folan, Louis "Sonny" Franzese, John "Biggy" Garcia, 
Samuel Ginsberg, "Ciamo", Joseph Giordano, Martin Griffin, Sr., Martin “Buddy” 
Griffin, Jr., Peter F. Guido, Walter Hines, Joseph Horn, Anthony Intermasso, 
Maurice Lichtman, Robert "Big Bob" Manse, John “Jumbo” Masci., Anthony Vincent 
Napoli, Ray Napolitano, Niel Nastro, Thomas Pecora, Joseph "Joey Pickles" 
Percella, "Pete", Ernest Pupola, Peter Renda, Joseph Tuseo, Frank Vassalo, 

Fred Vigorito, Gabriel Vigorito, Robert Vigorito, and Thomas Zito, named herein 
as co-conspirators but not as defendants, 

II. wilfully and knowingly combined, conspired, confederated and 
agreed together with each other, and with other persons known and unknown to 
the Grand Jury, 

III. to conduct and participate, directly and indirectly, in the 
conduct of an enterprise engaged in, and the activities of which affected, 
interstate Seabee, through a pattern of racketeering activity and througn 
the collection of unlawful debts, in violation of Title 18, United States 
Code, Sections 1962 (c) and 1%3. 

IV. It was part of the said conspiracy that the defendants and 
co-conspirators named above in paragraph I would operate, conceal and profit from 
a large-scale illegal policy and numbers gambling business. 

VY. It was part of the said conspiracy tuat: 


A. The unindicted co-conspirators Conrad and other persons known 


and unknown to the Grand Jury would act as "runners", that is, they would 
accept policy bets from bettors and players and would enter these bets on 
“policy slips", that is, writings and papers reflecting said policy bets. 
B. The defendants SALVATORE ANNARUMO and ANTHONY MASCUZZIO, the 
unindicted co-conspirators John E. Garcia, Peter F. Guido and other persons 
known and unknown to the Grand Jury would act as controllers; that is, thcy 
would receive directly and indirectly policy slips from runners and accumulate 
the policy slips in "bundles", that is, policy slips relating to cach controller's 


runners. 
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C. The defendants JERRY D'AVANZO, ANTHONY DI MATTEO, BARIO MASCITTI, 
JOSEPH SIMONELLI, JOHN LOTIERZO, SR., SABATO VIGORITO, FRANK ALTESE, FRANK PINTO, 
CARINE PIRONE, EUGENE SCAFIDI and ROBERT VOULO, the unindicted co-conspirators, 
Charles Gaudio and John Lotierzo, Jr. and other persons known and unknown to the 
Grend Jury would operate policy "banks" and offices", that is, they would receive 
directly and indirectly from contrcllers the bundles of policy slips relating 
to the controllers's runners, and would -repare "ribbons", that is, writings and 
papers reflecting the "hits", or winning numbers, and the "handle", or total bets, 
for each controller and rnner, and would also prepare "master sheets”, that is, 
writings and papers reflecting the amount of money owed to the policy gambling 
orgenization by controller, and the amovnts of money to be paid to or collected 
by. runners by controllers. 


D. The defendants JAMES V. NAPOLI, SR., JAMES NAPOLI, JR., MARTIN 


-CASSELLA, MICHAEL DE LUCA, SAVERIO CARRARA, SABATO VIGORITO and PASQUALE MACCHIROLE 


would finance, supervise, direct and manage controllers, runners, bank and 
office workers and others. 


VI. Among the means by which the aims and purposes of the said 


‘conspiracy were effected and its existence was concealed, were the following: 


A. The defendant JAMES V. NAPOLI, SR. and others would finance and 
extend credit to controllers, and decide the percentage of the daily gross 
receipts and salaries to be paid to controllers, bank and office workers, and 
others. 

B. The amount of money owed by controllers would be calculated 
regularly by defendants and co-conspirators in policy banks and offices and 
entered on records showing credit balances. 

C. Controllers and runners would be denoted by code names such as 
"AA" and "XX" and code numbers such as "R 91" and R" 92" on policy slips, 
ribbons, master sheets and other records. 

D. The locations of policy banks end offices would be changed 
regularly in order to hinder investigation by law enforcement officers. 

E. Police officers unknown to the Grand Jury would be paid in 


order to hinder investigations and arrests. 
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F. Telephones would be used speringly, and the interior of the 
HiWay Lounge, 362 Metropolitan Avenue, Brooklyn, New York, would be inspected, 


to binder electronic surveillance by law enforcement officers. 


G. The HiWay Lounge would be used by the defendant JAMES V. NAPOLI, SR. 
and others, to meet and discuss the operation of the said illegal policy 
gambling business. 

(Title 18, United States Code, Sections 1962 (d), 1963] 
COUNT Two 

From in or about March, 1972, to in or about July, 1972, within the 
Eastern District of New York, the defendants SALVATORE ANNARUMO, JERRY D‘'AVANZO, 

EUGENE SCAFIDI and ROBERT VOULO a other persons known and unknown to the Grand 
Jury, unlawfully, knowingly and wilfully conducted, managed, supervised and ) 
directed an illegal gembling business, such business (1) having a gross revenue 
‘of two thousand dollars ($2,000) on a single day, (2) remaining in substantially 
continuous operation in excess of thirty (30) days, (3) involving five persons 
in its conduct, financing, management, supervision, direction and ownership, and 
(4) being in violation of the New York Penal Law, Sections 225.00 through 225.40. 
[Title 18, United States Code, Sections 1955 and 2] 
E ae ne oon 

From on or about December 13, 1972 to on or about March 9, 1973, 
within the Eastern District of New York, the defendants ANTHONY DI MATTEO, BARIO 
MASCITTI, ROCCO RICCARDI, EUGENE SCAFIDI and ROBERT VOULO unlawfully, knowingly 
and wilfully conducted, managed, supervised and directed an illegal gambling 
business, such business (1) having a ons revenue of two thousand dollars 
($2,000) on a single day, (2) remaining in substantially continuous operation 
tn excess of thirty (30) days, (3) involving five persons in its conduct, 
financing, management, supervision, diveriice end ownership, and (4) being in 
viclation of the New York Penal Law, Sections 225.00 through 225.40. 

(Title 18, United States Code, Sectipns 1955 and 2] 
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COUNT FOUR 
From on or about April 13, 1973, to on or ebout June 15, 1973, 


ee se a i 


“5 “0 ‘site the Eastern District of New York and elsewhere, the defendants SALVATORE 

ANNARUMO, SAVERIO CARRARA, MARTIN CASSELLA, MICHAEL DE LUCA, ANTIIONY DI MATTEO, 
JOHN LOTIERZO, SR., PASQUALE MACCHIROLE, BARIO MASCITTI, ANTHONY MASCUZZIO, 
JAMES V. NAPOLI, SR., JAMES NAPOLI, JR., HENRY RADZIEWICZ, SABATO VIGORITO 

ae and ROBERT VOULO unlawfully, knowingly and wilfully conducted, financed, managed, 
directed, supervised and owned all and part of an illegal gambling business, 
such busine: (1) having e gross revenue of two thousand dollars ($2,000) 

° on a single day, (2) remaining a substantially continuous operation in excess 
of thirty (30) days, (3) involving five persons in its conduct, financing, 
management, supervision, direction and ownership, and (4) being in violation 
of the New York Penal Law, Sections 225.00 through 225.40. 

@ (Title 18, United States Code, Section 1955 and 2] 

COUNT FIVE 
tes on or about January 1, 1973 to on or about June 15, 1973, 

the defendants MARTIN CASSELIA, PASQUALE MACCHIROLE, JAMES V. NAPOLI, SR. and 

HENRY RADZIEWICZ travelled in interstate commerce, that is, from the State of 

New Jersey to the State of New York, with the intent to distribute the profits 

of an unlawful activity, and to promote, manage, establish, carry on, and 

* ] facilitate the promotion, management, establishment and carrying on of an 
unlawful activity, the said unlawful activity being business enterprise 
Anvolving gambling in violation of the New York Penal Law, Sections 225.00 - 
225.40 and Title 18, United States Code, Section 1955, and thereafter the said 
defendants performed and attem;ted to perform acts to distribute the proceeds 
of the said unlawful activity and to promote, manage, establish and carry on, 
and to facilitate the promotion, management, establishment and carrying on of 

® ’ the said unlawful activity. 

(Title 18, United States Code, Sections 1952 and 2] 

COUNT SIX 


From on or about May 8, 1973 to on cor about September 13, 1973, 


e 
within the Eastern District of New York, the defendants PASQUALE MACCHIROLE 
4 
and JAMES V. NAPOLI, Si., by means of intimidation and threats of force wilfully 
& 
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endeavored to obstruct, delay and prevent Richard Bascetta and others from 


communicating information relating to a violation of a criminal statute of the 


2 eee ee eee es 


; United States, that is, Title 18, United States Code, “=ction 1955, to Special 
Agent Robert B. Liesegang and other Special Agents of the Federal Bureau of 
Investigation, United States Department of Justice, duly authorized by said 
Department, to conduct and engage in investigations of violations of said 
‘statute, who were then conducting and engaging in such an investigation, as the 
said defendants well knew 


(Title 18, United States Code, Sections 1510 and 2] 
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of this indictment, within the Eastern District of New York and elsewhere, the 
defendants FRANK ALTESE, SALVATORE ANNARUMO, SAVERIO CARRARA, MARTIN CASSELLA, 

& JERRY D'AVANZO, MICHAEL DE LUCA, ANTHONY DI MATTEO ‘OHN LOTIERZO, SR., PASQUALE 
MACCHIROLE, BARIO MASCITTI, ANTHONY MASCUZZIO, JAMES V. NAPOLI, SR., JAMES NAPOLI, 
JR., FRANK PINTO, CARMINE PIRONE, HENRY RADZIEWICZ, ROCCO RICCARDI, KENNETH 
ROSSI, EUGENE SCAFIDI, JOSEPH SIMONELLI, SABATO VIGORITO end ROBERT vouln, 


wilfully and knowingly conspired, agreed and confederated together and with each 


other, and with the persons named in Count One, paragraph I B, named herein as 
co-conspirators, but not indicted, and with other persons known and unknown to 
the Grand Jury, to conduct, finance, manage, direct, supervise and own all and part 
of an illegal gambling business, in violation of Title 18, United States Code, 


Section 1955, and to travel in interstate commerce with the intent to distribute 


the profits of an unlawful activity, and to promote, manage, establish, carry on, 


and factlitate the promotion, management, establishment and carrying on of an 
unlawful activity, the said unlawful activity being a business enterprise 
involving gambling, in violation of Title 18, United States Code, Section 1952. 
@ II. Paragraphs IV, V and VI of Count One are incorporated and 
, realleged herein by this reference. 
III, In furtheran e of the said conspiracy, and to effect its purposes, 
the defendants performed the following overt acts: 
A. On or about May 1, 1972, the defendants EUGENE SCAFIDI and 


ROBERT VOULO possessed gambling records, within the Eastern District of New York. 


| 
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S B. On or about Jamary 23, 1973, within the Eastern District of 
‘ New York, the defendants JAMES NAPOLI, JR., MARTIN CASSELLA, and HENRY 
RADZIEWICZ met with the defendant JAMES V. NAPOLI, SR. 
C. On or about My 11, 1973, within the Eastern District of 
a 


New York, the defendants ANTHONY DI MATTEO, BARIO MASCITTI and ROBERT VOULO, 
met with the defendants JAMES V. NAPOLI, SR., and MICHAEL DE LUCA, 

D. On or about May 14, 1973, the defendant JAMES NAPOLI, SR. met 
© with the defendants ANTHONY MASCUZZIO, PASQUALE Mf\’“1ROLE, JAMES NAPOLI, JR. 
and SABATO VIGORITO, within the Eastern District of New York. 

E. On or about June 71, 1974, the defendant JOSEPH SIMONELLI 


Possessed policy gambling records, within the Eastern District of New York. 


® F. On or about March 24, 1975, the defendants FRANK ALTESE and 
CARMINE PIRONE possessed policy gambling records, within the Eastern District 
of New York. 
P (Title 18, United States Code, Section 371] 
A TRUE BILL 
* 
FOREMAN — 
® DAVID G. TRAGER 
UNITED STATES ATTORNEY 
EASTERN DISTRICT OF NEW YORK 
® 
8 =: 
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6723 
Charge of the Court 
THE COURT: After some six and a half weeks 
of trial, or aes least over a period of six and a 
half weeks ---I think this is the thirtieth day of 
trial -- we've had 29 days from che time of picking 
the Jury as of yesterday -- twenty-nine actual days 


of trial, we have reached a point in the trial where 


it becomes my obligation to charge you on the anplicable 


lat. 


I think a logical starting peint is to explain 


the role that everyone vlays in a trial, the lawyers, 


‘the Jury and the Court. 


You probably learned enough about what is 
hapnening and the method of trying a Jury trial 
and the function that each one plays during the 
past six weeks without specific instruction. 

But I think it is good to clearly understand the 
part each one plavs, because then you will fuily 
understand your specific role. 

The Jury trial in this country is called 


an adversary proceeding -- all our trials are. 


This is an adversary proceeding. 


It means that the lawyers take sides on an 


issuc. 


18 
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It is a lot different than the European system 
which is called the accusatory system, or actually 
the Court takes part in developingthe evidence. 

In this country, the Court has nothing to do 
with the developing of the evidence. That is the 
Jawyer's function. 

You have seen it happen during the trial, The 
Governme: t has called witnesses and the defendants 
have cross-examined, and that was for the purpose 
of Siieeins the evidence. 

One defendant has offered some evidence on 
one of the issues, as I recall it, Mr. Vigorito. 

The theory is that when lawyers of comparable 
ability contest over an issue, they will develop the 
evidence for the Jury to see. 

But the lawyers, as you understand, are 
i,partial. They represent clients. They are pro- 
tagonists. The believe in their position, and becuase 
of that, they uo their job effectively. 

I might commend the lawyers in this case fo. 
the manner in which they have represented their clients 
and presented the evidence. 

They represented their cliants very effectively. 


They wasted no time in a trial that started off with 
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20 defendants, we might hive ekpectad it to go on for 
many, Many montis. 

They have made concessions where they felt 
that it was logical to do it. 

T! entered into stipulations to save time 
and,at the same time, fully protect their client's 
interests. 


That is in accordance with the nighest tradi- 


tion of the Bar. 


But you must understand that «hey are partial. 
They have to be, to do a good job. 

The Court and Jury, on the other hand, are 
impartial. They are not disinterested, but in-order 


to do the job effectively, boththe Court and Jury 


‘must be objective. 


You cannot. take sides and be a judge, and you 
are a judge, collectively. . 

The Jury is the sole judge of the facts and 
that means that you,and you alone, decide what 
happened. You and you alone will decide, for example, 
one of the critical issues here, the voice identifica- 
tion of the various accused. 

I have no opinion, one way or the other, 


about this case. I just have one overriding consideratic: 
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in mind, and that is, that both sides be treated 
equally and fairly, that my rulings be evenhanded, 
to the best of my ability; that they be based solely 
on the law as I understand it. 

Just as you are the sole judges of the 
facts, so the Court is the sole judge of the law. 

Now, when we come to gambling statutes 
and we understand the tolsrance that most citizens 
have for ganbling, the participation that most 
citizens have in some form c. gambling or another, 
it is particularly important tnat you understand 
that you must accept the law as I charge it. And 
specifically, you must accept the statute, the 


congressional enactment on gambling, which in turn 


_is based upon, in part, on what the State Legislature 


has done on gambling. 

Zt ie not for you or I tomy, *i iike or 
dislike the law." Whether you like it or not, 
you are charged with the duty of applying it, and 
so it is with all the principles of law that I 
charge you on. 

Now, if we each understand our function, I 
think the Jury trial has an excellent chance of 


working well and doing justice. 


RET 
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2 In the cas¢ before you, we have 14 defendants. 
; You are not to be concerned about others who 
4 you feel may have violated the law who are not 
5 before you. 
6 | You are not to be concerned about the others 
1 who were disuissed in the case. 
8 I just found, as a matter of law, that the 
9 Govexuwent did net bring in the kind of evidence that 
10 “ was necessary before the case could be submitted to 
v 2 Jury. In legal terminology, I found there was 
12 as fact question on that chargs. 
13 p Sew, I have found that there was a fact 
14 || question ontrse charges, but that in no way m2ans 
15 that I think that the defendants are*guilty. That 
16 would be wrong. > 
17 I emphasize and I am very seciour shout it, 
18 I have no opinion one way or the other. 
19 The nece fact tnat there is a fact question 
| means only that you euighind whether the Government 
= pores its case. And as one lawyer added up the 
x counts and I checked his figures to make sure he 
93 was right, in this case, you will make 19 decisions. 
24 As you will see in some dscisions, at least 
25 in Count Two, you will find that one decision there 
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may resolve five charges, 

But the point that I want to make is that 
you must consider this as 19 separate trials, and you 
must measure the proof that was offered by the 
Government against the charge as to each count, as 
to each juAtviduas, to see whether the Government 
proved its case. 

In my charge, I may use the singular or 
plural. I may say "defendant" or "defendants." 
I may say “accused” or "sscused," coilectively, as 
all the accused. But it will mean the same, unless 
I xefer specifically to an individual defendant. 

In every criminal case, the defendant is 
presumed to be innocent. 

Now, that is a strong, time-honored orenunets oh 
in Anglo-American law. 

I ask you not to.just give lip service to it. 
it is a very important concept in law. 

It means that the defendant and all the 


defendants on all the charges have said, "Not guilty." 


. And that raises tha presumption of innocence, which 


means that you must conclude at the outset of - 
the trial that each defendant is innocent of each 


crime charged, of all the crimes charged, and that 
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that conclusion remains with a defendant througnout 
the trial and throughout your deliberation. 

The presumption of innocence alone is enough 
to acquit a defendant. 

You may find-the defendant guilty of the crine 
charged only if the Government has overcome that 
presumption, ineffect destroyed the presumption by 
proof beyond a reasonable doubt. 

I sometimes explain it by @lling your atten- 
tion to whee we commonly know as a Scotch verdict. 
You have probably heard the term, "Oh, it is a 
Scotch verdict." 

In Scotland, there are three verdicts; one 
is guilty; the other, not guilty; and the third 
verdict is, not proved. ee 

In this country, we have only two verdicts, 
it i: either guilty cr not guilty. So not guilty 
includes not proved. | 

What is the Government's burden? 

We first must understand what a reasonable 
doubt is. ‘ 

A reasonable doubt is a woubt which a reasonabl 
person would have after weighing all the evidence 


in the case. It is not a doubt that one of the 


by 
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Leceene eek you must assign a reason for. No one 
will question your veruict, no one will have a 
right to ask you why you rendered one verdict or 
another. It is a doubt based on reason and common 
<n and based on the stat2 of the record. 

It is not the kird of doubt that you might 
have because you are disinclined to perform an 
unpleasant task. 

it is not a vague, speculative or imaginary 
doubt. 

It is the kind of doubt that would aun a 
person to hesitate to act in a matter of importance 
in his or her own life. 


Proof beycnd a reasonable doubt is therefore 


. proof of such a convinc’ ag character that you would 


be willing to rely and act upon it unhesitatingly 
in a matter of importance to yourselves. 

Now, the Government's burden is not to prove 
the defendants' guilty beyond all doubt. The 
Government's burden ts act to prove that every bit 
of evidence that was offered at the trial is true 
beyond a reasonable doubt. | 

The Government's burden is to prove that all 


the essential elenents of the crime are established 


Charge of the Court 


beyond a reasonable deubt. 

Later in the charge I will tell you what 
the essential elements of the three crimes charged 
here are. 


A defendant does not have ths burden of 


6 
3 offering any evidence. A defendant has 1 right to 
8 rely on the failure of the Government to prove his 
9 guilt by proof beyond a reasonable doubt. 
“ A reasonable doubt may arise from the 
“ failure of the Government to produce evidence. The 
- proof necessary to overcome the oxepuaption of 
" innocence is not mecsured by the number of witnesses 
. that the Government brought to the trial, nor the 
te number of documents. 
- There were some thirty-odd witnesses and 
- thousands of documents, as I yecall it. It certainly 
- is not volume that counts. 
a What scale is the quality of the proof. , 
4 What is evidence in the case? 
a The evidence is the sworn testimony of witnesscB, 
e e | regardless of who may have called them; the exhibits 
” that were marked in evidence, reyardless ot w 
° a ma have produced them; and at tines some exhibits 
“ were marked for identification and not marked in 
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evidence, 
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They are not part of the record so you may not 
consider those that are marked solely for identi- 
fication. 

In this case we had tapes of conversations 
that wers intercepted, pursuant to orders of the 
Court, or orders of the Court that authorized 
the interception. 

We have voice exemplars. 

The evidence also includes facts which were 
admitted or stipulated. it also includes those facts 
Of which the Court took judi« 21 notics. 

For example, I think in one instances I said 
April 23rd. I don't know whether it was 1973, but 
it might have been. It was a Monday. ‘That is a fact 

judicially noticed. 

Z this:k it is helpful to bring to your at- 
tention matzers that are not in evidence that you 
might not consider. 

The statements made by counsel in both their 
opening addresses and their sunmations are not 
evidence. 

They serve a very useful purpese. I think it 
would have been quite impossible to intelligently 


deliberate on the issues befo : you without the 
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summations. I thought they properly focused 
on the issues and each side told you what they baliev 
the evidence to be that supported ‘cheir position. 
At times the Lawyers may have misstated thes 


evidence. iwone of that is intentional. 


You can understand that with six weeks of 


testimony or evidence and listening to at some times 


inconclusive statements, that one side may have 


remenbered that something happened, the other side 


remembered absolutely the contrary. 

But as they told you and as I tell ycu now, 
your recollectien is what counts. Do not be hesitatnt 
about disagreeing with statements of evidence made 
by counsel, or for that matter, if I refer to the 
evidence. 

“our recollection, and your power of recall, 
is probably as good as the lawyers, and one or more 
of you may have a better power of recollection. 

But if there is any question in your mind, 
the transcript is available, and I will have the. 
tentineny kant you seek read back to you. 

Evidence stricken from the recor. - not be 
considered by you. 


At times objection was made, ‘The witness imay 
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have answered and I said, "“Strike’ it from the record." 

As I dir2ct the reporter to paysically strike 
it from his record, I direct you to. figuratively 
strike it from your mind and memory. 

At times, objection wassustzined to a question 
and the witness was not permitted to answer. You 
may not speculate on what that answer would have been 
if the witness were allowed to answer. 

it is on the same theory; it is not in the 
record, so you may not consider it. 

A substantial part of the evidence consists 
of recording of voices that were seized. You are 
to decide wnat was said and the identity of the 
speakers. The transcripts of the tape or tapes is 
not evidence. It is solely an aid, so that you may 
recall what you heard on the tapes. 

On the question of identity of tne voices, you 
heard testimony of FBI agents. Just like all other 
testimony, you need not accept it if it is uncontra- 
dicted. 

Of course, if it is contradicted, you will make 
your determination as to whether or not the person 
to whom the voice is attributed is the speaker. 


During the trial, you took notes wnile the 
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2 testimony was given and while the tapes were played. 
3. Sowe of the notes were on the transcripts Wo one 
4 has seen these personal observations that you tock 
5 down. They are here behind my desk amd if you ask 
6 for those notes you originally made, they will be 
7 


{ available to you. I will distribute them to you. 
But you have to ask for them. I will not distribute 
. them if you do not ask for then. 
a But if you use the notss, they are solely to 
| refresh yur own recollection as to what you heard. 
You are not to use them to convince others as to 
7 the accuracy of your recollection. 
an 14 | Now, as I said, the Government must prove the 
15 evilt of the defendant by proof beyond a reasonable 
| 16 doubt. If the only proof against an accused is 
| a voice that was seized on tape, then it follows 
that you must be convinced beyond a reasonable doubt 
that it is the voice of the accused. 
: Voice identification testimony is an expression 
. by the witness based upon what the witness saw and 
heard to the time that he appeared before you 
23 and testified. 
It is the testimony thaf\you heard as to voice 


identification. The Government has marked in 


A38 


1 ; ; Charge of the Court 6736 
2 evidence exemplars which recorded the voice of 
g 3 |]. some of the accused. 
4 You may, if you wish, ask that the exemplars 
5 be played and compare them to the voices seized on th 
4 : 6 tapes. 
1 In determining the weight of voice identifi- 
| 8 cation testimony, you should consider, among other 
r 9 factors, one, the degree of certainty or doubt with 
10 which the witness testified on voice identification. 
@ 11 Take into consideration whether the witness had 
12 ' the capacity and an adequate opportunity t hear the 
13 voice of the accused aside from the tapes. Take 
14 into consideration the length of time and under what 
15 circumstances the voice of the accused was heard, 
e 16 Was it face-to-face? Was it by exemplar? 
vy Determine whether his testimony is based solely on 
18 the recollection of th: voice cr whether it is based 
¢ : 19 on suggestion, through hearing cther ti:anscripts 
20 alleged .to be the voice of the accused, or suggestion 
21 | by other agents. 
& \ 
22 Disregard so much of the testimony as indicates 
23 that voice identification was based on what someone 
e 24 else told the agent the voice was. 
25 Take into consideration whether:the witness 
e * 
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on prior occasions failed to identify the voice as 
that of the accused. 
Determine, in such failure, whether the 


agent, the witness, identified the voice as someone 


else's voice or whether he noted that it was an 
unidentified subject. 

In determining the weight to be given to 
voice identification, take into consideration all 
the circumstances in making the prior identification 
or misidentification. Was it a snort conversation? 
Was it just merely, “Yeah, hello,” or did the con- 
versation continue for many seconds or many minutss. 

Take into consideration whetner there were 


any interfering neises or disrupting and intercepting 


voices of others. 


The Court does not intend to imply that the 
only identification of an accused is through voice, 
nor does it intend to imply that the only evidence as 
to any individual is voice identification. 

There are defendants here where a voice 
identification is the only evidence.- I sisi aks to 
sort them cut, but I do recall that the only 
evidence that would bring defendants into the policy 


business chargedwhere voice identification must be 
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proved beyond a reasonable doubt is Janes Napoli Sr. 
and James ijapol: Jr. 

I think the same is true as faras Mascitti 
and .. Mucteo, but I am not sure. But, at any rate, 
as to thosevhere voice identification is the 
evidence that must bring a defendant into either of 
the policy organizations charged in the indictment, 
that identification must be pi ed by proof beyond 


a reasonable doubt. 


In addition to the factors I just pointed out, 


you may look to evidence showing the presence or 
absence of the accused at the »lace and at the time 
the conversation was seized, 

Where there is evidence in the a of the 
accused's participation in the crime charged, after 
the Government has proved that the policy business 
was in existence as charged in tne indictment, you 
may consider the voice identi.icatior evidence in 
addition to the other evidence in tne case in de- 
termining whether the Government proved the guilt of 
the accused beyond a reasonable doubt. 


Yhere is testimony that when the agents first 


made the transcripts of the tape, that they made a 


handwritten draft and that, thereafter, the handwritten 
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draft was destroyed, after it was compared with the 
typewritten copy. 
Now, if you find thet the agent who mads¢ 
the draft or any other agent destroyed that copy 


with the intention of withholding evidence from the 


defendants, then you may infe. Zrom that destruction 
and the finding of that intention, that if the 
draft were produced that there would be proof of sone 
misidentification of voices. 

Now, whe is evidence? 

Evidence is the method by which a disputed 
fact is r oved or disproved. Evidence is generally 
Classifieu as direct evidences or circumstantial evidanck. 


Direct evider.ce is the testimony of witnesses 


of what the witnesses saw or heard, 


Circumstantial evidence, sometimes called in- 
direct widens, on the other hand, is a way of 
proving or disproving 4 Sikeuves fact, by making a 
reasonable inference based on common sense and ex- 
perience from established facts. 

Now, the lawyers used a hypothetical in trying 
to demonstrate to you what circumstantial evidence 


v 
was .and that was the ¢-casion where a couple got 


married and there was rice and shoes and maybe even 
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some banners sayin, “Just Got Married," and marital 
ke, 

Those ara the circumstancer ¢ ? a 
common sense and reasonable inference » . be 
dravm indicating that the couple had been married, 

I use one that I will use now that indicates 
the difference between direct and circumstantial 
evidence. ' ! 

If you were sitting here as a Jury in a personal 
injury casu and, let us assume the hypothctical 
facts were that a motor vehicle travelling down one 

of the city streets struck the plaintiff. 

Let us assume that the plaintiff claimed 
thet the defendant was travelling at €” miles and hour 
‘and passed a stop sign at the particular corner without 
stopping and struck her, 

Let us assume it is @ female plaintiff and a 
male defendant, so we — who we are talking about. 

if my Courtroom deputy, Mr. Giokas, and myself 
were standing at that particular corner, we might be 
called as witnesses, 

Let us assume that he was talking with nie. 
I had my back to the roadway and the sign, while he 


wae facing the roadway and the sign. 
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Well, the issue there is: Did the defendant 
pass the stop sign without stopping. 

There is where we nave the adversary proceed- 
ing, one party on one side and one on the other, 
the plaintiff saying, "Passed the stop ‘gign without 


stopping," the defendant saying, “No, I stopped and 


then proceeded.” 

If Mr. Gickas was called, he might say, 
“well, I was talking with the Judge at a particular 
time and at a particular place, and I noticed this 
1976 Cadillac driving at v0 miles an hour past the 
stop sign and strike tiie paaintiff£." 

Now, that is diréct eviverce ox that issue. 

Now, if I were called as a witness, I could 
not give direct evidence on that issue, because my 
back was to the stop sign. But I could testify as ta 
circumstances from which you could draw reasonable 
inferences, that the defendant passed the stop sign 
without stopping, and I might say that while I was 
talking with Mr. Giokas, I turned to my right and 
this 1966 Cadillac came within my peripheral vision. 
It was travelling at 60 miles and hour. It passed 
behind me and I lost sight of it fox about 150 feet, 


and about two or three seconds later, I turned to 
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my leftamd therc it was, travelling at the same 
rate of speed, and struck the plaintiff. 

Now, I think that if you just took those 
circumstances alone, without the direct testimony, 
that the reasonable inference based on cofmon sense 
end experience would be that that moter vehicle 
did not stop at the stov sign, but proceeded past it 
at approximately wu. same rate of speed. 

You take the speed of the car, the distance 
that it travelled over, the short time pericd, two 
or three saccune, and you know that it would have 
been difficult, if not impossible, to have stopped and 
then proceeded and gotten up to 60 miles an hour 


and passed that space within a period of two or 


So there you have direct evidence and circun- 
stantial evidence on the same issue. 

The law does not hold that one type of 
evidence is of better quality than the other. 
At times circumstantial evidence is better. At times 
direct evidence is better. Tne law only requires 
that on all the evidence, both the direct and cir- 


cumstantial evidence, the Government prove ths 


guilt of the defendant by proof beyond a reasonable do oa 
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THE COURT: I used the word inference and I 
used the word presumption. There is a difference. 
An inference is a conclusion which reason and common 
sense lead the jury to draw from facts which have , 
been established by the evidence in the case. So 


an inference is a conclusion that is drawn by the 


jury. A presumption on the other hand is a conclusio 
which the law requires the jury to make and it 
continues only so long as it is not overcome or 
outweighed by evidence beyond a reasonable doubt to 
the contrary. Unless the presumption is so 
outweighed, the jury is bound to find in accordance 
with the presumption. An example of that is the 
presumption of innocence. 

You the jurors are the bate judges of the 
eredibility of the witnesses, which means the 
believability of their testimony and the weight 
their testimony deserves. Scrutirize the testimony 
given and the circumstances under which each 
witnces testified., in every matter in evidence 
which attempts to chow uoeshes a witness is worthy 


of belief. Consider the witness' intelligence; ’ 


f 


“ consider the witness' motive and state of mind, his 


or her demeanor while on the witness stand. In 


s 


is 
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other wevds, when you ‘talk about motive and state 
of mind, you determine why the witness is testifying. 
Does his motive or her motive indicate that you 
should give weight to the testimony or should you 
suspect it. When we talk about demeanor on the_ 
witness stand, ae “out the cannes in which the 
witness ‘ stifies. Is the 2. %ss testifying forth- 
rightly, fully and directly, or is the witness 
evasive. Take into consideration the witness‘ own 
ability to observe the matters as to which he has 
testified and hethee be or she shall lave impressed 
you as having an accurate recollection of those 
matters. 

You may take into consideration the interest 
that the FBI agents have in - successful prosecution 
or «6 wack es which they have spent so much time and 
effort. 

You take into consideration the relation 
each witness bears to either side of the case, the 
manner in shi ch the witness might be affected by the 
verdict, and the extent to which, if any, the 
witness is supported or contradicted by other 
testimony in the case or his own testimony. 


A witness may ve discredited or impeached by 
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evidenc. that at a prior time the witness gave 
testimony inconsistent with the testimony he gives 
before you at the i. 1%. It is what we call 
impeaching testimony. 

In weighing the testimony ef agents on the 
voice identification you may consider the testimony ° 
‘the agents in the light of prior identification, as 
I indiccted to you previously. If he says something 
differently than he said before you consider the 
affect it would have on t!2 weight of the testimony 
that he gave before you. 

Now in considering the prior testimony, and 


varticularly prior misidentification, take into 


consideration all the circumstances. First decide - 
whether it is inconsistent. For example, where 
an agent said, “unidentified male," and later he 
identified one of the accused, you determine whether 
that is an Lodcuabetees statement, and if it is, 
you determine how it affects the credibility of the 
witness. 

Credibility does not necessarily mean that 
the witness is intentiona}ly 1) ing. Any error, 
or misstatement, misjudgment, might affect 


credibility. If the agent at a prior time 
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| 2 attri uczed the voice to A and now he mele 3G is ©, 
e 3 that is inconsistent In determining the effect 
4 it has or should have on a weight of the 
ms 5 | identification testimony, look into the entire 
a. | identification made by the witness of the accused 
7 and determine whether the misidentification is one 
@ 8 | that andicates that he can't identify a voice. 
9 You might want to have a look at all the circum- 
10 stances including the length of the conversation 
bs il that he misidentific. and again whe-.her there were 
12 other disturbing ad dtakcac iis noises that 
™ 13 interfered with x fair identificaticn. 
: 14 If a witness is ~*~ mn to have knowingly 
15 testified falsely conceruang a material matter you 
@ | 16 have a right to distrust all such witness' testimony 
17 on the theory that the wi Gapes is not worthy of 
18 belief, or you may deci 2 # accept that part of 
o 19 the testimony that you recognize as being truthful. 
20 _ That principle merely underscores the wide 
Py 21 discretion that the jury has in assessing credibility 
22 The law does not compel a defendant in a 
23 criminal case to take the witness stand and testify. 
@ 24 No presumption of guilt may be mised and no 
95 unfavorable inference of any kind may be drawn on 
. 
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the failure of the defendant to testify. The 
satentenk, as previously charged, may rely on the 
failure of ‘the Government to prove its case. It 
would be improper for you to even discuss the 
failure of any accused to take the witness stand. 

The rules of evidence ordinarily do not permit 
a witness to testify as. to opinions ¢r conclusions. 
An exception to this rule exists as to these whom 
we call expert witnesses. Witnesses who by 
education or experience who become expert in some 
art or science or profession or calling may state an 
opinion as to relevant material matter in which 
they profess to be expert. The; may also state 
their reasons for their opinicn. You should 
consider each expert opinion received in evidence 
in this case, and as I recall it, we had two 
experts, McBride and Harker, McBride on fingerprints 
and Mr. Harker as an expert on gambling. If you 
should decide that the opinion of an expert is not 
based upon sufficient education and experience, or 
4f you should conclude that it is not supported by 
reason: and common sense, disregard it. 

An expert witness is like any other witness. 


The mere fact that we call him an expert does not 
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mean you should not consider the credibility of the 
expert and the weight te be given his testimony. 

Now we come to the indictment. You have been 
furnishea with what I have chosen to call a Memorandum 
of Verdict. I told you it has no official place in 
our system. The other is a copy of the indictment 
as it affects the accused. An indictment is the 
Court's or the law's manner of bringing someone into 
court to answer the charge. It can't be used, or 
the allegations can't be used to prove the very 
charges. As I said, the defendants have wats not 
guilty and the proof to support the charges has 
come from the witness stand and not from reading the 
indictment. 

The Memorandum of Verdict is: a precis pr 
summary of the charges. I intended to use them at 
separate times. That is why you have both a 
summary and ~smplete charge. Hei I known that I 
would give you beth at the same time I would just 
have said Count 1 and leave it.with you to read the 
charge. But you can use both, understanding that one 
is just to remind you generally as to the charge, and 
you go back to the indictment for the full charge. 


For example on Count 1 on the Memorandum of Verdict 
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I did not mention the defendants Annarumo, D'Avanzo, 
Scafidi and Voulo and other persons known and 
unknown to the Grand Jury. And that is significant 
as you will see later. 8ut, as I say, the charge is 
in the indictmevit. 

You will find that the charges read pretty 
much alike except for time, and the defendants, and 
that is because they are based on the same statute. 

I will read the charges first: 

“Count 1. From in or about March, 1972, to in 
or about Jul,’, 1972, within the Eastern pistrict of 
New York, the defendants SALVATORE ANNARUMO, JERRY 
D'AVANZO, EUGENE SCAFIDI and ROBERT VYOULO and other 
persons known and unknown to the Grand Jury, unlawfully, 
knowinoly and wilfully conducted, managed, supervised 
and directed an illegal gambling business, such 
business (1) having a gross revenue of two thousand 
dollars ($2,000) on a single day, (2) remaining in 
substantially continuous operation in excess of 
thirty (30) days, (3) involving five persons in its 
conduct, financing, management, supervision, 
direction and ownership, and (4) being in violaticn 
of the New York Penal Law, Sections 225.00 through 


225.40" 
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2 And the section cited is "Title 18, United 
* 3 States Code, Sections 1955 and 2.” 
4 And ‘Count 2. From on or about December 13, 
. & 1972 to on or abou’ March 9, 1973, within the 
6 Eastern District of New York, the defendants ANTIONY 
1 DI MATTEO, BARIO MASCITTI, ROCCO RICCARDI, EUGENE 
tr) 8 SCAFIDI and ROBERT VOULO unlawfully, knowingly and 
9 wilfully conducted, managed, supervised and directed 
10 an illegal gambling business, such business (1) havinc 
e il a gross revenue of two thousand dollars ($2,000) on a 
12 single day, (2) remaining in substantially continuo 
* 13 operation in excess of thirty (30) days, (3) involvin 
14 five persons in its conduct, financing, management, 
16 supervision, direction and ownership, and (4) seine 
* 3 in violationof the New Yo. . Penal Law, Sections 225.00 
17 through 225.40. 
18 "unt 3. From on or about April 13, 1973, to 
° 19 on or about June 15, 1973, within the Eastern District 
6 of New York and elsewhere, the defendants SAVEKTIO 
e 21 CARRARA, MICHAEL DE LUCA, ANTHONY DI MATTEO, JOIIN 
92 LOTIER20, SK., BARIO MASCITTI, ANTHONY MASCUZZI0O, 
23 JAMES V. NAPOLI, SR., JAMES NAPOLI, JR., SABATO 
@ - VIGORITO and ROBERT VOULO unlawfully, knowingly 
25 and wilfully conducted, financed, managed, directed, 
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supervised aid owned all and part of an illegal 
gambling business, such business (1) having a gross 
revenue of two thousand dollars ($2,000) on a single 
day, (2) remaining a subst »*dally continuous operation 
in excess of thirty (30) days, (3) involving five 
persons in its conduct, financing, manacement, 
supervision, direct‘on and cwmership, and (4) being 
in violation of the New York Penal Law, Cections 227.00 
through 225.40. 

The defendants are charged in three counts 
with knowingly and wilfully performing various roles 
in an illegal policy business, which business 
consists of five or more participants and which 
business on any particular day in which there were 
the five participants had bets totalling more than 
$2,000. 


(continued next page) 
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or during the period of more than thirty days in which 
they were in substantial continuous operation had five 
or more participants. 

Count one charges that Annarumo, D'Avanzo, Scafidi, 
Voule and others engaged in policy in or about March, 
1972 and in or about to July, 1972. 

Count two charges the five named, Di Matteo, 
Moscitti, Riccardi, Scafidi and Voulo during on or al.ou 
December 13, 1972 to on cr about ‘larch 9, 1973, conducta@l 
that business. 

The significant difference of course is that 
since the indictment charges these five the Government 
must prove beyond a reasonable doubt that these five, 
no others, although there may have been others, but you 
must find these five conducted the policy business 


charged during that period. And that on a particular & 


~ 


a 


day, any particular day during that period, that the 
total number of bets wae in excess of $2,000 and/or 
that's the alternative, that those five individuals 
were operating that policy business continuously or in 
substantial continuous operation. 

We know from the evidence that policy is not, or 
at least that is the evidence, that policy is not 


operated on Sunday. Substantial continuous oncration 
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means more or less continuous, that is skipping Sundays, 
for a period of more than thirty days. 

Count three charges that ten named individuals 
were in the policy business from on or about April 13, 
1973, to on or about June 15, 1973 and had consisted of 
those ten. And you don't have to find that all ten 
wore in operation to find that the Federal law was 
violated. But you must find that five of those ten 
named were in the policy business and fulfilling the 
conditions I just indicated. 

The ten are the defendants: 

CARRERA, DE LUCA, DI MATTEO, LOTIERZO, MOSCITTI, 
MASCUZZ1I0O, JAMES NAPOLX, SR., JAMES B. NAPOLI, JR., 
VIGORITO AND VOULO. 

All counts have similar charges. And i will 
refer to each specifically ‘'hen it is necessary to do s 

‘An illegal policy business is similar to a leg- 
itimate enterprise where five or more people get togeth 
for profit or to earn a livelihood. The vital differ- 
ence, of course, is that the joining in the business 
_yviolates both State law and Federal law. 

The statute upon which the indictnent is based i 
18 USC, Section 1955. And I might say you might dis- 


regard that Section 9. Yt is irrelevant. 
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It reacs in pertinent part as follows: 


"...Whoever conducts, finances, manayes, suner- 
vises, directs or owns all or part of an illecal gambling 
business...“ violates the Section. 

And then the Section goes on to definitions. \s 
vsed in this Section, "One, illegal gambling business 
means a gambling husiness which -- and then sub-division 
one of that -- is a violation of a State or political 
sub-division in which it is conducted. And in the 
framework of this case, "one" is a violation of the ‘ew 
York State Gambling Statutes. 

Two, involves five or more persons who conduct, 
finance, manage, supervise, direct or own all or a part 
of the business. : 


And, three, has or remains in substantially 


continuous operation for a period in excess of thirty 


days, or has a gross revenue of $2,000 in any single day}. 
And I charge that my interpretation there must prove a 
gross revenue in excess of $2,000 in any single day. 

And I charge that my interpretation is that they 
must prove a goss revenue in excess of $2,000 on any 
single day. 

Gambling includes but is not limited to conduct- 


ing lotteries or numbers games. 
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State means any state of the United States, Dis- 
trict of Columbia, o eeen ith of Puerto Rico, and any 
territory or possession of the United States. That is 
the Federal statute. 

But the Federal statute is not violated unless 
the State statute is violated. So I come to State law. 
Section 225.00 was referred to in the indictment, in 
the charges. Section 225.00 defines terms and gambling 
offenses. 


Sub-section 2, “Gambling: A person engages in 


" gambling when he stakes or risks something of value 


upon the outcome of a contest of chance or a future 
cont .gent event not under his control or influence upo 
an agreement or understanding that he will receive some 
thing of value in the event of a certain outcome." 

Now, under New York law, a bettor is nota vio- 
lator. It is only the business that is proscribed, 
prohibited, that is, by New york State statute. 

Here is the definition of a player: "A player 


means a person who engages in any form of gambling 


solely as a contestant or bettor without receiving or 


becoming entitled to any profit therefrom other than 
personal gamblina winnings and without otherwise render 


ing material assistance to the establishment, conduct o 
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o 
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operation of a particular gambling activity." 

So a player is somcone who is not interested in 
any way in the actual conduct of the operation but 
ehere his role is solely that of betting on the number 
ir . policy game. 

The advance of gambiing activity: A person 


advances gambling activity when acting other than as a 


player engages in conduct which materially aids any for: 
of gambling activity. Such conduct includes but is not 
limited to conduct directed towards the creation or 
establishment of a particular game, contest, scheme, 
device or activity baveieet toward the acquisition or 
maintenance of premises, paravchernalia, equipment, or 
apparatus thereof; toward the solicitation or inducemen 
of persons re participate therein; toward the actual 
conduct of the playing phases thereof; toward the 
arrangement of any of its financial and recording phase 
pr towards any other phase of its operation." 


(continued on next page) 
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THE COURT: (Continuing.) “One advances 
gambling activity when, having substantial { 
proprietary or other authoritative control over 
premises being used with his knowledge for purposes 
of gambling activity, he permits such to occur or 
continue or makes no effort to prevent its occurrence 
or continuation. | 

"profit from gambling. A person profits from 
gambling activity when, other than as a player, he 
accepts “a ie money or other property pursuant 
to an agreement or understanding with any person 
whereby he participates or is to participate in the 
proceeds of gambling activity. 


"Something of value means any mo ey or property 


‘ any token, object or article exchangeable for money 


or property, or any form of credit or promise 

directly or indirectly contemplating transfer of money 

or property or of any interest therein, or invol 19 

extension of service, entertainment or a privilege or 

playing at a geme or scheme without charge." 
Subdivision ll of 225 defines volicy or the 

numbers game, means a form of lottery in which the 


winning chances or plays are determined upon the basis 


of a drawing or other act on the part of persons 
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conducting or connected with the scheme, but upon the 
basis of the outcome or outcomes of a fature 
contingent event or events otherwise unrelated to tne 
particular scheiie. a 

Unlawful means not specifically authorized by 
law. . 

Now, those are the definitions. 

The gambling statute, Section 225.10 defines 
promoting gambling in the first degree. 

“A person is guilty of promoting gambling in 
the first degree when he knowingly advances or 
profits from unlawful syambling activity py receiving 
in connection with a lottery or policy scheme or 


enterprise money or written records from a person 


- other than a player whose chances or plays are 


represented by such money or records or, B, more than 
$500 in any one day of money played in such scheme or 
enterprise." 

225.20, possession of gambling records. 

we person is guilty of possession of gambling 
records in the first degree when, with knowledge of 
the contents thereof, he possesses any writing, paper, 
instrument or article of a kind commonly used in the 


operation, promotion or playing of a lottery or policy 
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scheme or enterprise, and constituting, reflecting or 


representing more than 500 plays or chances therein.” 


The Government must prove in effect that in 
participating in the policy business, the defendants 
also violated state statute. 

The Government must prove that the defendants 
either conducted, financed, managed, supervised, 


directed or owned the gambling business, which busines 


violated tne New York State statute. 


In each offense charged the Government must 
prove beyond a reasonable doubt, 1, the existence of 
a policy business in violation of New York State law; 
2, that the policy business as charged in each count 
was knowingly and willfully formed and existed during 
the period set forth; 3, that at the time the 
business had five or more participants, it either had 
a gross revenue of more than $2,000 in any single day, 
or remuined in substantially continuous operation for 
a period in excess of 30 days. 

So the alternative is that the Government must 
prove either on one day when five were in the business 
the bets exceeded $2,000, or even if it was less than 
$2,000 a day, that it remained in substantially 


continuous operation for a period in excess of 30 days 
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And 4, that the accused -- and now we come to 
the individual to see whether the Government proved 
his role in connection with the conspiracy. 

First, as I said -- not first, it was the 
second element, the Government must prove that the 
business that is charged in the indictment was in 
existence. 

Now, in order to prove the crime -against the 
individual the Government must prove that the accused 
knowingly and willfully participated in the policy 
business. : 


Now, the Government need not prove that eacn 


participant did a business in excess of $2,009 or that 
each participant was in that business for at least 
30 days in substantial continuous operation. It must 
first prove that the business complied with that 
condition and then prove that the accused knowingly 
and willfully became : member of that business. 

In determining eee policy business was 
knowingly and willfully formed, take into consideratio 
all the statements and acts of the alleged 
participants. The mere fact that the parties got 
together and were associated with each other to 


discuss matters of common interest does not in and of 
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itself establish the existence of a policy business. 

On the other hand, it is not necessary for the 
Government to show that all five charged got together 
and entered into any formal or expressed agreement as 
might be expected in a legitimate business. 

It is not’ necessary for the Government to prove 
that all of the acicionue in the business knew each 
other or that all the details of the policy business 
was agreed upon by all the participants. 

The Government cask canes beyond a reasonable 
doubt that the participants through their words and 
acts positively anc tacitly understood that they were 
engaging in an illegal policy business. 

The Government must prove the existence of the 
- eonditions in the third element during the same period 
of time. The Government fails in its proof if it 
proves only that at a time when less than five 
participants are in business it either grossed more 
than $2,000 or remained in substantial continuous 
operation for more than 30 days. 

In other words, it's not a federal crime if 
the Government fails to prove that five participants 


engaged in the business. 


Concerning the last element of the crime charged, 


‘a 
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proof that the accused enowiuciy’ ond willfully 
participated in the policy business, that must be 
based on evidence of what that party said or did, not 
on evidence of what somebody else said a narticular 


accused did. 


(Continued next page.) 
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2 For example, if A and B and charged in the 

3 offense and A and B discussed C as being a member of 
4 that business, that's not evidence that can be used 
5 to determine whether he is really a member. 
6 I charged you at one time and I charge you again 
7 that the acts and declarations of one member, one 
8 partner in the bu. ‘ress, is chargeable against anyone 
9 else you find to have knowingly and wilfully entered 
10 into the business. You see, that's a matter of how 


to treat evidence. 


12 But before you can charge anyone with what 
. 13 someone else said, you must show that he gave some 
14 authorization, implied authorization as a partner. 
15 Before you can do that, the proof must be that he was 
& 16 a partner. 
17 Now we are talking about what we call criminal 
18 liability and not just treating evidence. So ~~ 
° 19 must first determine whether the Government proved 
20 beyond a reasonable doubt that he was part of that 
a 21 operation. 
22 The Government must prove that he was aware that 
23 he was dealing in policy, and that his participation 
8 24 was wilful, not merely accidental or even negligent. 


I thought I would expand on it at this time, 
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2 but I will leave it for a little later in the charge. 
bad 3 The mere presence of an accused at a time and 
‘ place where policy operation is going or is no proof 
. 5 participation in the conspiracy. The mere fact that 
6 there is proof that he knows that the policy is going 
7 on is no proof of participation. os eee be something, 
e ; 8 an act or a statement, that indicates that he is 
9 working in the organization, that he is transferring 
10 slips, transporting them, paying off bettors, making 
. 1 x betting records, providing the capital, something that 
12 | contributes to the success of the policy business. 
° 13 If you find from the evidence that a particular 
4 defendant performed an isolated act, one single isolated 
15 act, and such act does not indicate a regular dseenul 
® 16 course of business in the illegal gambling business, 
17 then you must find the defendant not guilty because 
18 one act would not show that he was participating in 
e , 
19 the business. 
20 Now, of course, if the act saowed that he 
e 21 understood and knew that it was a gambling business 
22 and the acting in and of itself showed that it did 
23 happen more than once, then we have a different 
1@ 24 situation. But if we have a situation where it was 
25 one single isolated act, then you must find that 


Charge 


accused not guilty. 


Now, a definition of the term, I have probably 


defined these. 


of Knowingly means being aware that the illegal 
6 operation was going on and that whatever was done 


was not done innocently. 


® 8 I used the term wilfully. An act is done 


9 wilfully if it is done voluntarily, deliberately ana 
10 intentionally and not by accident, inadvertance or 
. 1 through negligence. 
12 : The Government must ; rove beyond a reasonable 
& 13 doubt as to each defendant that his acts and conduct 
14 with relation to policy were done with an awareness 
15 that it was part of a gambling business and that know- 
16 ing and understanding it was a violation of law to 
7 be engaged in policy business, he nevertheless, 
- 18 deliberately, intentionally and voluntarily performed 
19 those acts. 
20 Now, the Government need not prove that the 


+ at defendant knew he was violating a specific statute. 


ee Criminal intent is a subjective element that 
23 can rarely be established by Sirect evidence. You 
% ; : 
24 determine from the circumstantial evidence in the case 


whether the Government proved beyond a reasonable doub 
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that the accused was aware and wilfully entered in 
the policy h”siness. 

The ords “conducts, finances, manages, super- 
vises, directs or owns" are used in the ordinary 
sense of their meaning. 

Conducts means to carry on or to manage a4 
business. To conduct there fore would exclude one 
who participates as a bettor. It would incluce those 
who derive some profit or income from a business and 
not one who wits or loses a bet. 


Finance means one whe makes funds available 


to the business, and manage makes to handle or control 
a business. 

I admitted into evidence testimony that one or 
more of the defendants were, or some evidence that 
one or more of the defendants were engaged in policy, 
either prior to the period they were charged in this 
indictment or subsequent to tnat period. That testimo 
has a limited use. 

Number one, if you believe the testimony, if 
you think it significant, it's chargeable only against 
that person where the evidence indicated that ‘1e was 
somehow engaged in policy. 


Secondly, it may only be used against that 
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2 accused if you first find that the Government estab- 
e 3 lished beyond a reasonable doubt that he performed 

4 some act that indicated that he was part of the policy 

5 business. Then you may use it on the issue of 

6 criminal intent as to whether he was aware of what 


he was doing and whether he did what he was doing 


intentionally. 


9 For example, if accused A was found with 
10 policy slips a year, two years before the period, 

© 11 or maybe six months after the period he is charged 
12 ‘ with in the indictment, and the Government proves 

e 13 beyond a reasonable doubt. that he had policy slips 
14 in his possession on him or anyplace glse, now finding | 
15 the slips in his possession might be considered to : 
16 be part of the business with which he is charged. 
17 And again, that decision is up to you. 
18 But let's assume you find that, but it may 
19 be under circumstances that do not make it clear enouyl! 
20 to you that he knew that he was dealing in policy at 

e 21 that time during this period. Then you may consider 

22 proof of prior or s.sequent similar acts to determine 
23 whether he knew that he was dealing in policy. 

* 24 What I must caution you against is using 


25 evidence of proof of some crime outside the period 


o 
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: charged in orde~ to convict him tor this crime, where 
* 3 that proof would not establish the crime charged in 
4 the indictment. 
“ What I am saying is do not convict him because 
. 6 he did something wrong at a time other than that charg¢d 
7 in this indictment when you find that the Government 
e 8 hasn't proved its case against the defendant on the 
9 charge that's in this indictment. 
10 A defendant need only answer the charge in the 
@ 11 indictment before him in this trial and not’ing else. 
12 ‘ mhe evidence of other crimes has a limited use and 
13 a limited value. 
i” 
14 I will shortly excuse you te deliberate on the 
15 matter, but before I do, you are to understand tnat 
® 1€ you are not to be concerned with possible punishment. 
17 That's a matter soiely for the Court. Your function 
18 here is only to decide the issues before you and 
e 19 the issues before you oe the guilt or innocence of 
20. these defendants on 19 charges. 
le 21 During your deliberations you may have occasion 
22 to ask for testimony. Now, as I said, we have over 
23 5,000 pages and it will take a long time to find what 
® 24 you want. “ will give you or try to give you only 
25 what you in for. If you ask for all the testimony 
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on a particular subject matter, for example, then we 

have to find all the testimony of all the agents and ) 

go through all the volumes and variov days. It could 

take a very long time. 

If you are specific in what you want, then it 
will be easier and we will be able to give it to you. 

S0 if you can give the subject matter and the name ? 
of the witness, and if you want all the testimony, 

say all the testimony. If you want the cross, Say t 
the cross. If you want tne direct, say you want the 
direct. If you want it all, of course, you shall | 
have it. 

And the same thing is true with exhibits. Ther 
will be no sense in sending tapes into the jury room 
because you don't have the equipment to hear it. If 
you want the tapes, it will be played in open court. 


If you want to hear the exemplars, it will be played 


in open court. If you want to hear both at the same 
time, that will take a long time. I will have to 

order the Government to set it up for you and I don't 
know how long it will take. But you have to be patient 
once you make the request. 


Now, the verdict on each count as to each 


individual must be unanimous. It is not a verdict unti 
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it is unanimous. 

Don't tell me how you stand as to any defendant 
as to any count. Don’t tell me you are ten to two 
or eight to four or anything else. 

If you arrive at your unanimous verdict, write 
the i through your Foreman. And all the 
messages will come through the Foreman, actually 
through the Marshall, to me. ; 

When you arrive at a verdict, just say we have 


arrived at a verdict. Don't tell me whether it’s 


‘ guilty or innocent. The first time the verdict should 


be announced is in open court. I should have no prior 
information. I will call the jury into the courtroom 
and I will follow this form. 

I will say, in effect, "Madam Foreman, I have 
your note where you say you arrived at a verdict. 
On Count One, how do you find the defendant ee 
Annarumo, guilty or cecens On Count Two, how do 
you find the defendant Jerry D'Avanzo," and so forth 
and so on. And I will go through all the counts. 

When I have heard all that in open court, then 
I will ask Juror No. 2 whether the verdict as rendered 
by the Foreman is your verdict, Juror No. 3, whether 


it's his verdict, Juror No. 4, whether it's her 
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verdi~*. and so on. And when I get 12 verdicts, the 
same 12 verdicts in open court on each count, then for 
the first time we have a verdict in this case and not 
before. 

Now, each juror should arrive at his or her 
verdict through his or her own mental processes and 
not depend on any other jurors. It should be your 
decision and not your fellow jurors' decisions. 

On the other hand, you have a duty to consult 
with the aes in an effort to arrive at a unanimous 
verdict. 

The jury process is a deliberative: process, 
It's a consultant process. You exchange a based 
on the evidence. 

It's improper for any juror, for example, to 
come into the jury room and say, "I have made up my 
mind. Don't talk to me." That's eons: 

You are a member of a jury. You sit down with 
your jurors, your fellow jurors, express your views, 
point to the evidence, talk about the evidence. 

If after discussing the matter with your fellow jurors 
you realize that the first decision that you came to 
is not supported by the evidence, don't hesitate to 


change it. 
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Just as it's improper for anyone to take a 
stubborn and intransigent view, so it's improper for 
a person to abandon his duty and say, I am Friendly 
John or Neighborly Jane aun I never argue with anybody 
and I will go along with whatever you said. That's 
wrong, too. ! 

The parties are entitled to 12 separate verdict: 
arrived at after full discussion and Geliberation on 
the matter. 

And if you do that, you do your job well. And 
the verdict can go one way or another, neither side 
cancomplah knowing that you gave the case your careful 
atiention and abided by the law as I have charged it. 

Now I am going to excuse you for a few moments. 
Don't start your deliberations. I must eansult with 
the lawyers and I will call you back. 

The jury is excused. 

(The jury leaves the courtroom at 11:09 a.m.) 

(The following takes place outside of the presente 
of the jury:) 

MR. DI CARLO: Your Honor -— 

THE COURT: I want to take it in order, other- 
wise we will have chaos. 


Mr. Brill, do you have any exception or addition 


ikea es ete ean tn 


sata strate . iienaliaiaas - 
Sh hi Ah i: aa RS ire : 
Ae te HE tc NNR NE 
1p ee neers 0 - . 
TN ALIEN ORL LD LEE NE ANNE LOLA LAS AR savane sa eet ~ » non ~ 
* 


A75 


es 6801 


(The jury enters the courtroom at 11:41 A.M. and 
the following takes place in open court and in the 


presence of the jury:) 


THE COURT: In my charge I referred to count 2 
which charges the defendants DiMatteo, Mascitti, 
Riccardi, Scafidi and Voulo. And I said it before, but 


I will say it again. The Government must prove that 


these five defendants and only these five operated 


the policy business in violation of federal and state 


statute during the period set foxth in the indictment, 


‘ and either on a day when the five were in the business, 
all five, grossed more than $2,000, or alternatively, 


that all five, and only these five, were in substantial 


continuous operation of that business for more than 


thirty days. 


Now, I told you that the Government must prove 


its case beyond a reasonable doubt and if the only 


evidence against an ac*used is that which is found on 


the tape, then obviously the Government must prove 


beyond a reasonable doubt that the accused is the man 
charged. And that seems to be clear. 


And if it fails to prove beyond a reasonable 


doubt that a particular defendant accused is the man 


speaking on the tape, then you must find him not guilty. 


Se 
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2 I mentioned that it applied to Mr. Napoli, £re,r 
bg 3 Mr. Napoli, Jr. And in goir, over the testimony as to 
4 count 3, it applies to the following, in other words, 
® 5 the Government must cones tana a reasonable doubt 
6 that the voice on the tape was Saverio Carrera, that 
1 the voice on the tape was Michael Deluca, that the 
& 8 voice on the tape was Anthony Mascuzzio, that the voice 
9 on the tape was Sabato Vigorito, that the voice on the 
10 tape was Ro. rt Voulo. 
r 
11 And in determining whether the Government proved 
12 "the idertity of the voice, use all the factors I 
@ 13 suggested to you and your good common sense and ears, 
14 what you listened to and heard. 
15 I did call your attention to the fact that the 
e 16 indictment is not evidence. It's just a charge, the 
17 way the Government brings someone into court to answer 
e 18 the charge. That's clear. Don't use the statement 
19 ||" in the indictment and assume they are true. The proof 
20- must come from the witness stand and the exhibits. 
& 21 Mrs. Arthur, you are excused, You may step 
22 _@own now and I thank you for your service. 
| 23 At this point you probably might think that 
hg 24 you rendered no service, but you see what happened, 


we had four alternates and we used three out of the 
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four and if we didn't have four alternates we couldn't 


proceed. And you served a very useful function. And 
your lunch will be coming in to my chambers first and 
you may receive it there and from nc’ on you are 
separated from the jury. 

Thank you very much. 

Will the Clerk please swear in the marshals? 

(The marshals are sworn by the Clerk of the 


Court: ) 


THE COURT: Now you are about to retire to 


- deliberate on the matter. I have asked the Clerk to 


give the Foreman one extra copy of this form of 
verdict. When you have arrived at a verdict you fill 


it out and sign one. It's not an official form, but 


I like to keep a record, The other copy you must mark 


up anyway you wish and that's true of all the forms 
that I have given you. : 

At the end c« the case, if you rendered your 
verdict ‘and you want to tear it up into little bits, 
you are free to do so. 

I expect the lunch will be delivered about 
twelve o'clock, I expect to excuse all lawyers when 
the lunch comes in for an hour. If I get a note in 


the meantime, I will have to wait until the lawyers 
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get back from lunch to discuss it with them. 


Ev ;thing you send me, I discuss it with the 


lawyers. If they are not available, there is a delay. 


I am saying this so that you understand it. I don't 


want you to think I have forgotten about you because 


I don't answer your notes. tt’s just that I couldn't 


get to it at the time. 


You took an oath at the beginning of this trial 


to render a fair and just verdict and that means a 


verdict based on the evidence, free of all bias, 


y and in accordance with the law 


as the Court chargeSe I expect you will be fair and 


impartial to both sides, and the jury is excused for 


deliberation of the matter. 


(fhe jury leaves the courtroom at 11:47 A.M.) 


(The following takes place out of the presence 


of the jury:) 
MR, BRILL: Your Honor, Mr. Lotierzo has asked 


me to make application to the Court. He had some 


oral surgery done and he has to go back to the doctor 


to check it out. He is in pain. Can he leave for 


awhile? 
THE COURT: Suppose the jury comes back and 


asks that testimony be read back and suppose the jury 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


ge dae \ ls mc al hi sa le x i 
} 
UNITED STATES OF AMERICA | 
i 
\ 
~against- 
FRANK ALTESE, et al., 
Defendants. 
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* * * * 


In the present action, the counts which remain in the 
indictment are adequately pleaded and they satisfactorily apprise the 
defendants of the charges against them. The particulars voluntarily 
offered by the government are sufficient and the government properly 
refused the defendants‘ other demands which relate to evidentiary 
facts which are not the proper subject of a bill of particulars, ex~- 
cept in instances where the evidentiary facts are necessary to enable 


the defendant to prepare his defense. 


* * * * 


Defendant Napoli, Sr., has moved for a severance of his 
trial from that of the other defendants, and severance of the con- 
spiracy count from the alleged substantive violations. Rule 14, F.R.Crim. 
P., permits the court to grant a severance if it appears that the 
government or defendants will be prejudiced by a joint trial. There 


has been no showing that the defendants will be in any way prejudiced 


‘by a joint trial on all counts. The motion for a severance is denied. 
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Several defendants have requested leave to make further 
motions as appropriate. Counsel for all parties have had sufficient 
time to make appropriate pre-trial motions. Leave to make further 
motions is denied, except as to suppression motions related to 


electronic surveillance. 
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UNITED STATES DISTRICT COURT heer 
EASTERN DISTRICT OF NEW YORK \ rue] 


al 


UNITED STATES OF AMERICA 
-against- 
Memorandum of Decision 

EUGENE SCAFIDI, et al., and Order 
Defendants. | 


(ae oe 6 eee eee - - -x December 23, 1975 


MISHLER, CH. J. 

Defendant moves for a severance pursuant to Rule 14, 
F.R.Crim.P., on the ground that joining 22 defendants in the 
conspiracy count under 18 U.S.C. §371, and in the substantive 
counts charged under 18 U.S.C. §1955, is inherently prejudicial 
vf | Defendant cites United States v. Sperling, 506 F.2d 
1323, 1340-41 (2d Cir. 1974), cert. denied, 420 U.S. 955, 

95 S.Ct. 1351 (1975, in support. Reliance on Sperling is 

misplaced. Sperlinz pointed to the developing practice of 

prosecutors in presenting multiple loosely-knit narcotics 

@ conspiracies in a single charge,with resultant confusion 

ao sapesiiensinaiiniiessmeunepianninieiiaeiesnecnanaanuiiioneninars 

/. 18 U.S.C. §1955 makes a federal crime of participating 
in an illegal gambling business where five or more pcer- 


e sons participate for two or more days and there is gross 
revenue in excess of $2,000 on any single day. 


. doing business in a large gambling conspiracy is far different 


| than in var:-us phases of a narcotics conspiracy. The real 


‘or multiple crimes. Defendant's moving papers show nothing 


. f 
‘that might prejudice one or more defendants. The manner of 


to indicate that the gambling conspiracy charge here involves 


| ott a. U.S. » 95 S.Ct. 1284 (1975); United States ve 


| question is whether the conspiracy charged is a single crime 
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more than one gambling business (although the evidence in the 
trial may support the argument made here). Defendant cites 
no case which faults an indictment on the ground of mere num- 
bers. The problems of trying numerous defendants are manage~ 
ment problems with which the court can deal, and at this point 
there is no certainty as to the number of defendants who will 
be tried. 
Defendant also claims that prejudice inheres in 
joining the charges of substantive crimes under 18 U.S.C. 
§1955 with the charge of conspiracy to commit these crimes 
under 18 U.S.C. §371. Such joinder is proper. United States 
v. Revel, 493 F.2d 1 (5th Cir. 1974), cert. denied, U.S. . 
95 S.Ct. 1559 (1975); United States v. Vaglica, 490 F.2d 799 


(5th Cir. 1974), cert. denied, u.8, , 95 $.Cc, 1356 


| 
(1975); United States v. Iannelli, 477 F.2d 999 (3d Cir. 1973), 
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Fiorella, 468 F.2d 688 (2d Cix. 1972), cert. denied, 417 U.S. 
917, 94 S.Ct. 2622 (1974); United States v. Beck %, 461 F.2d 
230 (26 Cir. 1972). 

The motion to sever is in all respects denied, and 


it is 


SO ORDERED. 
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' UNITED STATES OF AMERICA | 
| 
- against - Memorandum of Decision 


, 8-15 (27th Avenue, Queens, New York, 161-20 91st Street, 


- alleged in support of their motions are as follows: 


| a seven count indictment for conducting a large-scale gambling 


' Voulo, Fugene Scafidi, Michael DeLuca, Saverio Carrera and 


ce ae aks 


and Order 
FRANK ALTESE, et al., u 


Defendants. 
October 14, 1976 


MISHLER 0 Je 


The defendants herein were tried on four counts of | 


| 


| 
| 
| 


enterprise and conspiring to engage in the same, in violation 
of 18 U.S.C. §§ 1955 and 371. (The other counts charged 
violations of 18 U.S.C. §§ 1952 and 1962. These counts were 
severed before trial). Pefendants James Napoli, Sr., 


Anthony DiMatteo, Sabato Vigorito, Bario Mascitti, Sobert 


James Napoli, Jr., move to suppress the fruits of electronic 


surveillance conducted at the premises of apartment 309 at 


Howard Beach, New York, and the HiWay Lounge in Brooklyn, 


New York, pursuant to court authorization.} The grounds 


PPE Meer ts be 7 tum dads 


i 
‘ ' 
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1) that the affidavits submitted in support of the 
government's request for court authorization of the proposed 
electronic surveillance failed to show sufficient probable 
cause; 
| 2) thet the affidavits failed to indicate the 
unlikelihood of success in employing traditional investiga- 
tive technigues and hence the particularized need for elec- 
tronic surveillance; | 
| 3) that the affidavits and subsequent orders | 
failed to aame certain individuals when the government had 
probable cause to believe that they were involved in the | 
suspected criminal activity; 

4) that the government failed to file timely 
progress reports as directed by the court; 

5) that the government violated the minimization 
requirement as set out in 18 U.S.C. § 2518(5); 

6) that the government failed to have the tapes of | 
the seized eaniececticas sealed immediately after the orders! | 
expiration; | 

7) that the government failed to timely cause | 


service of notice of inventory as required by 18 U.S.C. 


§ 2518(8) (d); and 
| ; : 
8) that the surreptitious entry by agents of the 
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e 


® Federal Bureau of Investigation into the subject premises for 


ithe purpose of installing and repairing the authorized sur- 


court order and in the other case without specific authoriza- 
tion in the court order, was unlawful and therefore, commands 
suppression. 

The seized communications at issue were inter- 


cepted pursuant to two sets of court orders. On December 8, 


veillance equipment, in one instance pursuant to an express 
| 
| 
eae | 
sd . 1972, Judge Judd signed an order authorizing the initiation 

of electronic surveillance ts apartment 309 at. 8-15 27th | 
| Avenue, Astoria, Queens, N. vs Geestastiey referred to as 

309 I). F.B.I. agents effected entry by use of a passkey that 
same day, and bugging devices were placed in the living cen | 
@ and bedroom areas of the quarters. The premises, leased to 
one Phyllis Engert, were allegedly being used during daytime 
hours as a "bank" for the overali policy operation. The 

309 I order, covering a period of fifteen days? expired 


10:00 a.m. on.December 25, 1975. An extension order (herein- 


after referred to as 309 II) was signed on January 15, 1973 


ae 


by Judge Weinstein thereby permitting continued surveillance. 
That order expired on January 31, 1973. Yet, three weeks 
td] later, on February 20, 1973, Judge Rosling signed another 


order (hereinafter referred to as 309 III or 91st Street) 


F-04849 ori mt 82% 7 Vem aoe? 
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aes further surveillance at 309 and the institution of 


la wiretap at the home of defendant Scafidi on 91st Street in 


| 
los Beach. During the periods not covered by court order, 
no interceptions were made. 
The electronic surveillance.at the HiWay Lounge in | 

| 


Brooklyn, New York, was conducted pursuant to a second set of 
| 

three court orders. Surveillance at the HiWay for fifteen 

ia ys was authorized by Judge Bartels on April 12, 1973 (here- 
| 


[inafter referred to as HiWay I). While covert activity was 


tion of the listening devices, the order contained no sad 


contemplated by the government in order to effect installa- 
The court, however, was not without knowledge as to how 
of HiWay I were presented to the court for consideration, 
Judge Bartels inquired as to the government's plans for 
installation. Special Attorney Barlow informed him that 
agents were going to surreptitiously enter the premises that 
evening and emplace microphones under the bar and in the back 
room. 

The HiWay I order expired on April 30, 1973. 


placement was to be effected. When the affidavits in support 
patterning agents at that time had information of an impend- 


provision authorizing night-time entry by government oecuiahand 
t 


jing meeting that was to take place on May 3, 1973, the | 


| ter we #2 5 FO Fe wil? | 


| 


' gented with a problem; the devices installed were battery 
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of which they wanted to intercept. Hence, Special Attorney 
Barlow immediately flew to Washington seeking the Attorney 


General's authorization for an extension order. On May 2, 


however, it became apparent that the supporting affidavit and 
proposed order would not be ready for presentation to the 


court until the following day. Monitoring agents were pre- 


! 
i 


operated, and the batteries had gone dead. In order to ensure 
interception, the agents appeared before Judge Judd on May 2nd 
and secured an order authorizing entry that night enabling 
them to repair the spent devices. The following day, May 3, 


1973, Judge Bartels signed an extension order (hereinafter | 


| 
| 
referred to as.HiWay II) and monitoring was reinstated. | 
HiWay II was also to cover a fifteen bev oa hence, ex- 
piration occurred on May 21, 1973. The agents, however, had 
not completed their ake and desired a further ex- 
tension order that would carry them into June. On May 24, 
1973 Judge Neaher issued a twenty day order extending the | 
monitoring period. Upon expiration on June 16, 1973, aii 
surveillance ceased. 

Title 18 U.S.C. § 2518 recites a highly detailed 


set of requirements that must be followed with respect to the 


content of applications for court ordered electronic sur- 


eet Mi ~t2 8 75- 30m Bar? 
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\veillance, the bases upon which an order is to issue, the 


| 
,;conduct of the surveillance and its termination. In short, 


cation by the Attorney General be secured; that the application 


demonstrate the existence of probable cause to believe that 


ent tRNA LILLE 


an enumerated BR, has, is, or is about to be committed at 


the procedures demanc that proper authorization of the appli- 
a particular location and that surveillance will result in 
the interception of conversation concerning that crime; that 
it be shown why other investigative techniques are unavail- 
able or woulda be unavailing; that certain sealing, minimiza- 
tion, and inventory procedures are followed; and that the 
content of court order, if it is to issue, strictly delimit 
the conduct ot she interception operation. Defendants ve 
oO that the government, having failed to meticulously subscribe 


to these requirements, should be barred from introducing the 


fruits of its surveillance operations. 


A. Probable Cause 
Pursuant to 18 U.S.C. § 2518(3), , court order 
bd authorizing the interception of wire or oral communications 
is to issue only if the application recites facts that show: 
(a) there is probable cause for belief that an 


individual is committing, has committed, or is about 
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(Russo, later determined to be Mascitti) observed entering 
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to commit a particular offense enumerated in section 2516 


of this chapter; 


(b) there is probable cause for belief that par- 


ticular communications concerning that offense 


obtained through such interception; 


(c) normal investigative procedures have been tried | 


and have failed or reasonably appear to be unlikely to 


succeed if tried or to be too dangerous; 


(a) there is probable cause for belief that the 


facilities from which, or the place where, the 


oral communications are to be intercepted are being used, 


or are about to be used, in connection with the commis- | 


sion of~such offense, or are leased to, listed 
name of, or commonly used by such person. 
Defendants argue that the affidavit submi 
support of the 309 I order (Exhibit C) failed to re 
sufficient basis showing that Apartment 309 was bei 
in connection with a scheme violative of 18 U.S.C. 
The movants contend that the premises were leased t 
woman, Phyllis Engert, against whom there was no a 


of any involvement in a gambling enterprise. They 


that only on a single occasion was one of the defendants 
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1 


ste on - “ oo 


lthe subject premises. Such, they submit, was perfectly con- 


— 


jsistent with the actions of’ a married man visiting his girl 


friend during midday. The defendants, however, fail to take 


note of several facts. 


On September 13, 1972, an individual thought to be 


named Russo (in fact, however, defendant Mascitti) was seen 


discarding a large brown paper bag in.a trash can on Devoe 


. 
. 
° 
a  ————————— 
OO 


: Street in Brooklyn. The affidavit recited that a short tim? | — 
later, the bag was retrieved by FBI agents who had the can 
| under constant surveillance. Subsequent analysis by labora- 
tory experts at the FBI revealed that the materidls recovered 
were of the type associated with a professional policy opera- 
tion. On at least eight occasions after that time, Mascitti 
was seen carrying or passing to another, a bag similar in 
nature to the one discarded. Moreover, Mascitti was seen on 
several occasions consulting with known participants in 
policy operations. > 
On November 14, 1972, Mascitti was identified enter- 
ing Apartment 309 at 8-15 27th Avenue, Astoria, at approxi- 
mately 4:15 p.m. The following day surveillance indicated 
that Mascitti's car had been parked in front of the same 
premises at about 4:20 p.m., Mascitti himself was seen leaving 
the building at 6:18 p.m. On each of the next three days, he 
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® was again seen entering the premises at approximately the same) 
time: 4:15-4:20 p.m. And on November 20, 1972, the next day 
e the premises were under surveillance, Mascitti was again 
identified specifically entering Apartment 309 with a key. A 
similar connection was established between the person believed) 
e to be Rossetti (later determined to be defendant DiMatteo) 
and Apartment 309. Physical surveillance detected him either 
entering or departing the building housing the apartment on at! 
" least three occasions, twice in the company of Mascitti. A 
check of Rossetti's arrest record revealed nine arrests for 
e violations of the gambling laws. 
Moreover, the affidavit recited that a confidential 
informant, who on at least twenty occasions had provided 
® tutoemntion to the FBI leading to the conviction of two and 
: the indictment of seven persons for violation of gambling 
laws, told affiant of personal conversations with defendant 
be Mustaccio during the period extending from November 14 to 
November 28, 1972, wherein Mustaccio admitted his continued 
@ participation in the accounting operations of policy shtinna” 
Mustaccio, on numerous occasions had been seen in the pe) 
of Mascitti and DiMatteo. 
® Affiant had at the time of the investigation over 


two and one-half years experience in investigating gambling 


| 


Decision 10/14/76 A91 


| Gperations and had been involved at least one and a half years 
io 


‘with the investigation resulting in the instant indictment. 


! 
| 
Jes each day is determined oy the total amount bet at tlie 


| designated racetrack. Post time of the last race during 


It is common knowledge among experts that the policy number 


| November is approximately 3:30 p.m. Such scheduling, which 


' demands a number be bet before that time, might well yield 
| 


a timetable where the last policy slips cf the day are taken 


| 
i 
| 
{ 
| 
\ 
| 


| 

| to the "bank" to verify "hits," or winning numbers, at ap- 

— 4:00 to 4:30 p.m. daily. That was the time 
Mascitti was seen entering either Apartment 309 specifically, 
or 8-15 27th Avenue on at least five occasions. 

In United States v. Mainello, 345 F. Supp. 863 

(E.D.N.Y. 1972) a similar question as_ to the sufficiency of 
the affidavit was presented. There the court found probable 
cause to support a court order for electronic surveillance 
where the affidavit recited that agents made the following 
observations: exchanges of envelopes among the defendants; 
people entering and leaving the subject premises at a given 
time each day; and that the persons surveilled had previous 
ties with gambling. Also, Agents had received information 

| from credible and reliable informants confirming the subject 

i 


|; persons’ continued gambling activities. Many of the same 
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indices are present in the instant matter. 
i Moreover, the affiant's experience in gambling | 
wy investigations must be considere. in evaluating the sufficiency 
of the affidavit. See United States v. Robertson, 504 F.2d 
; 289, 293 (5th Cir. 1974), rehearing denied, 506 F.2d 1056 
(Sth Cir. 1975), cert. denied, 421 U.S. 913, 95 §.Ct. 1568 


(1975). Affiant had several years of experience and was 


fully familiar with policy operations. Credence, therefore, 
; , | 
|.must be given to his recited timetable of a policy operation's 


| daily activities and its relation to the individuals' move- | 
e ae oe | 
| ments perceived by surveilling agents. Mascitti's constant 


| association with known gamblers, the witnessed carrying and 
| passing of plain bags similar in nature to the one recovered | 
| 

| containing policy paraphernalia, and his frequent entry into 


the subject premises minutes after post-time of the last race 


is a sufficient basis for a finding of probable cause to 


| 
| 
| 
believe that Apartment 309 was being used as a "bank" as | 
recited in the 309 I order. 

Movants also contest the sufficiency of the Febru- | 
ary 20, 1973 affidavit (Exhibit G) submitted in efforts to | 
ee | secure wiretap authorization for the phone belonging to | 


defendant Scafidi at 161-20 9lst Street, Howard Beach, New 


} - "York. Defendants allege that no adequate connection is shown 
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, between the phone and a violation of 18 U.S.C. § 1955 to 


; support a finding of probable cause. The court disagrees. 


| 

| Exhibit G incorporates and makes specific reference 

” the affidavit of January 18, 1973 (Exhibit F) wherein it 
! 
| 

ce recited that during the period extending from Necember 21, 


| 1972 to January 9, 1973, Scafidi's number was dialed from 


| Apartment 309 some twenty times. Moreover, all calls fall 

| into a pattern consistant with illegal policy practices; none 
were made prior to 4:25 p.m. This neatly fits into the time- 
table heretofore mentioned wherein the daily number is not 
determined until that time. Peatins as described in the 
affidavit of May 1, 1972 (Exhibit B), incorporated by refer- 
ence into Exhibit G, had been arrested at least twelve times 


since 1966 for the possession of gambling records. Reference 


was further made to the fact that Scafidi was a frequent 
visitor to the premises located at 967 East 2nd Street, Brook- 
lyn, New York, ‘which after a search pursuant to a warrant on | 
May ., 1972, was found to be a policy bank. Moreover, during 
the period extending from December 1972 through January 1973, 
physical surveillance indicated that Scafidi continued to ~ | 
*] remain in continuous contact with metaeeie. The court there-. 


fore finds this factual showing constitutes sufficient 


ee ene a te nem mm = ae a Ae tem = 


| 
probable cause to support the wiretap authorization issued 
F 
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| eehioeny 20, 1973. 
| Defendants also challenge the sufficiency of the 
¥ ) April 12, 1973 and May 3, 1973 affidavits submitted in support 
of the HiWay I and II o-ders. The affidavits, either facially 
| or by previous applications incorporated therein, outlined 
| statements supplied by informants concerning the existence of 
an extensive gambling operation in the New York-New Jersey 
@ metropolitan area. The April 12 affidavit in particular, 
pred ‘nformation provided by seven confidential informants : 
e | chiefly indicating that several of the defendants, who | 
| allegedly held managerial positions within the enterprise, 
met regularly at the HiWay Lounge. The informants, who on : 
* . several occasions witnessed the meetings, stated that James 
{ Napoli, Sr. controlled the operations. It is the a 
| position that the informants' statements were unreliable, | 
a stale, and constituted double hearsay. They argue that their | 
consideration on the issue of probable cause was improper. | 
Ps | The recitation of the information relayed by each | 
informant was always preceded by an explanation of factual | 
basis supporting the affiant's claim as to their reliability. | 
© | In the past they had provided information either subsequently | 
| proven credible, verified by independent investigation, or 
\. | corroborated by other informants. The reliability of the 
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| 
| 
| 
\ 


informant is demonstrated. Aguilar v. Texas, 378 U.S. 108, 


84 S.Ct. 1509 (1964). | 
| 


While double hearsay detracts from the trustworthi- | 


| 


ness of the information, it must be noted that the informant's 


statements proffered here were not relayed through other in- 
1 ou 


formants, but were made either directly to the affiant or to 


other agents under affiant's command. A finding of relia- 


bility and consequent probable cause need not rest on the it 


| 

i . | 
‘fact that the informant's statement was transmitts xy a | 

| 

| government official to the affiant. United States v. Smith, 


| 


462 F.2d 456, 458-59 (8th Cir. 1972). Yet when the underlying 


| 
| 


| eircumstance envisions a chain of hearsay through an agent, 
| 
| ereatex assurances exist as to the reliability of the infor- 


Fiorella, 468 F.2d 688, 691-92 


i matic... United States v. 


(1974). 


Defendants' further allegation of staleness since 


e Cir. 1972), cert. denied, 417 U.S. $14, 94 S.Ct. 2622 

' 

foo of the information contained in the affidavits was ob- 
| 


tained far in advance of their preparation, must also be re- 


jected. It must be remembered that the investigation result- 


i ing in these indictments extended over a period of well in 


excess of two and one-half years. Age alon s not devaluc 


| 
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information; its timeliness is more a functio nksequent 
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| 
mah ce 
| corroboration. Later information serves to verify the de- : 
® | fendanes’ continued involvement in gambling activity and the | 
ongoing nature of the policy operation. Therefore, the court 
concludes that the information is not so stale as to render it 
® unreliable. | 
The informants' statements were further corroborated 
° | by voluminous reports of visual and electronic surveillance 
sketching a vas* and highly organized pattern of activity | 
chiefly centered around the HiWay Lcunge. Periodic surveil- , 
we lance of James Napoli, Sr. evinced an almost rigorous schedule 
whereby he would be seen departing his residence daily at | 
noon and traveling directly to the HiWay Lounge where he cae 
i remain until 5:30 or 6:00 p.m. Napoli, Sr. did not "drink" | 
: alone. Almost daily, defendants Bascetta and Napoli, Jr. | . 
@ were seen biding their time at’ the lounge with the elder | 
Napoli. Others visited with less frequency, but defendants 
DeLuca, Mascitti and DiMatteo were detected on several | m 
¢ occasions drinking and conversing at the HiWay Lounge with | 
the Napolis and Bascetta. Of particular import is the fact | 
that while the bar remained facially open to the public, few | 
r residents of the locality were seen entering the premises. | 
Moreover, the content of previously intercepted ON 
e seemingly support a conclusion that the frequent fraterniza- 
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" tion amongst defendants was not innocent. The recited com- 
' munications, reflecting what transpired at meetings between 
defendants, are replete with language commonly used within 
gambling circles. Therefore, the corroboration that both 
visual and electronic surveillance piovided the statements of 
' Gnformants lead the court to find that sufficient probable 


' cause was shown to support the HiWay I and II orders. / 


| B, Particularized Need for Electronic Surveillance 
es 

| Title 18 U.S.C. § 2518(3)(c) provides, in pertinent 
| 

| 


part, that no order authorizing electronic surveillance is to 


issue unless the court determines, on the basis of facts svyb- 


mitted by the applicant, that 


tried and have failed or reasonably appear 
to be unlikely to succeed if tried or to | 


I 
| 
| 
normal investigative procedures have; been 
be too dangerous. 

| Defendants attack the sufficiency of the applications as to 
| this requirement in two respects: that it fails to negate | 
| | 


the availability of further irformant assistance and that ma 


faci.ual basis is not outlined. The court disagrees. In 


attempted showing is purely conclusory and a sufficient 
short, the various affidavits detailed many facts supporting 


| 


the necessity of employing electronic surveillance to further 


the considered criminal investigation. | 
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Hs It must be remembered that the subject of the in- 
" { 
_vestigation was illegal gambling activity; the particular 
e { targets being upper echelon figures who managed and directed | , 
| the illicit énterprise. The effectiveness and availabi’ ity | 
| of other investigative methods must be evaluated in this | 
i 
¢ | light. Three other alternatives were open to government | 
—age..ts: informants, physical surveillance, and search and | 
seizure. The affidavits revealed that all three were tried, : 
| 
ge proved successful to a limited extent, but were ultimately | 
| pemeees 
e | Contrary to defendants’ assertions, the affidavit 
| sworn to by Agent Canalez ‘exhibit A) dated April 1970, in- 
| | corporates into the December 8, 1972 application and those 
by | subs gucut thereto, flatly stated that informants were Un” | 
| : | willing to come forward and testify for fear of personal 
e safety. Thus, while the information may serve a useful pur- | 
: pose as an investigative tool, it sti-.1 must be distinguished | 
| from prosecutable evidence. Moreover, the informant daca | | 
@ | reported in the Roril 12, 1973 application (Exhibit H), while 
| sufficient to support a finding of probable cause, was not ee 
the quality necessary for a successfv’ prosecution of 
e 


| Sr. The information provided by seven of the eight informants 


came predominantly from co-conspirators, and does not consti- 


r-049 il ort me worn Sem ant | 
i - a 
. 


or) @ 


i 
! 


‘ 


| 


| 


' 
iH 


' 
i 


| 
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tute the direct evidence necessary to support a conviction of — 
the elder Napoli. See United States v. Geaney, 417 F.2d 1116 
(2a Cir. 1969). Physical surveillance served only to provide 
the government with the identity of certain suspects and 
established evidence of illegal activities only against low 
level members of the operation. Even though visual sur- 
veillance confirmed the fact that frequent meetings took 

place at Apartment 309 and the HiWay Lounge, the close knit 


nature of the managing group and the omnipresence of a lookout 


| 


Thus, the value of physical surveillance was limited; it could 
not be expected to, and did not produce the evidence of ee 
| 


criminal activity by upper echelon personnel who exclusively 


cor ducted their business orally. | 

Similarly, the several searches conducted, either } 
pursuant to a warrant or of abandoned property, yielded very | 
little in terms of prosecutable evidence. The retrieval of | 


policy slips from Mustaccio's trash can, from the trash can on 


| 


Devoe Street where Mascetti discarded them, and from the truck 
| 
\ 


driven by Riccardi failed to incriminate upper level a 
Likewise, the raid on the suspected "bank" on May l, 1972 ied 
to the seizure of gambling paraphernalia that only served to 

‘ | 


indicate the extensiveness of the scheme, but failed to identi! 


; 
ert mt 12% 7% tee Onze | 


mv 


. Decision 10/14/76 A100 


© , upper echelon executives. 
| 

These detailed accounts set forth in the affidavits 
; 

° . depict an exhaustive investigation in which the return on the 


investment of time and energy was relatively small; it hardly 
-consitutes mere conclusory allegations. Only electronic sur- | 
' yeillance could be expected to produce the evidence needed to 
prosecute those heads who conducted their business secretly, 


insulating thenselves from hard evidence. 


f 
: 


Defendants cite United States v. Kalustian, 529 

| ; 

has 585 (9th Cir. 1975) in support of tneir contention. 
There, the court found that the affidavits failed to show a 

particularized need for electronic surveillance where the 


| 
| 
{ 
ius statements" proffered by the affiant were couched in 
| terms of mere probability and were based on conclusions de- 


| 
| eaves from the government's experience in investigating ac 
| gambling cases. Such, however, is not the case here. 
| The statutory requirement that "normal investigative 
| procedures be first exhausted" must be reviewed in a practical 
| and common sense fashion. United States v. Armocida, 515 

| p.2a 29, 37 (34 Cir. 1975); 1968 U.S. Code Cong. & Admin. 

it News 2112, 2190. See also United States v. Ventresca, 380 
| U.S. 102, 85 S.Ct. 741 (1965). The purpose behind section 


2518(3)(c) is not to foreclose the use of electronic sur- 
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| veillance until every other investigatory means has been un- 


_ successfully attempted, but simply to inform the court of the 
i difficulties involved with conventional techniques. United 

| States v. Robertson, supra, at 293. Indeed, the very words 
lea iaug nn 

| of the provision itself do not require that all investigative 


' procedures be exhausted before application is made for elec- 


tronic surveillance. This court believes that affiant and the 


| authorizing judges complied fully with the letter and spirit 


e | | 
hes this provision. | 
| Affiant had several years experience investigating 

* | dllicit gambling operations and was fully familiar with the 
| practical problems presented by the use of conventional in- 

: vestigative techniques. Yet, unlike Kalustian, his applica- 

a° tions were not couched in terms of general probabilities. 
: Rather, they are replete with facts outlining the specific | 

e failings that resulted in the instant case from the use of 

traditional techniques. The applications of December 8, 1972 | 
| and April 12, 1973 specifically note the limited evidence 

e | gathered by the use of physical surveillan:e and searches and | 
| seizures, as well as the impossibility of securing in court i 
| testimony from confidential informants. The court finds cia 

a 


allegations sufficient to satisfy the requirements of 18 u.8.CI 


a 


§ 2518(3) (c). 
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" Defendant DiMatteo asserts suppression is mandated 


when the government, although having knowledge of his identity 


Ny 
lc. Failure to Name Certain Defendants in the Order | 
| prior to December 8, 1972, chose instead to refer to him as | 
| “an individual believed to be Pasquale Rossetti" in the affi- | 


davit submitted in support of the 309 I order. DiMatteo'’s 


| | 
| | 
| 


oe is specious. | 


| When surveillance commenced again in September 1972, 
only defendants Mustaccio, Riccardi and Scafidi had been 
definitely identified as a result of previous searches and 
seizures. The name Rossetti had been determined only by 
reference to the registration of the car with license plate 
number QH5287 which had been spotted several times during 
physical surveillance in the vicinity of 8-15 27th Avenue. In 
fact, affiant can be seen to have displayed reservation in 
making a definitive identification when he referred in the 
affidavit to a person "believed to be Pasquale Rossetti." 
piMatteo's reliance therefore on United States v. Donovan, 

S43 F.2d 337 (6th Cir. 1976), cert. granted, U.S. 

96 S.Ct. 1100 (1976), is misplaced. There the court ordered 

suppression when a subject's identity was specifically deter- 
oa by the government making him "known" to agents, but he 


was not named in the intercept order. United States v. 


get @ eat % ' @ @alr 
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| 
| 
“4 
| 
| 
J 
| 
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Donovan, supra, at 341. The misnomer involved herein did not 
deprive the issuing court of the information necessary to | 
exercise strict supervision over communication intercepts. 
The particular name, Rossetti, was not material to 
the showing of probable cause. DiMatteo argues that menticn 


of Rossetti’: criminal record in the December 8 affidavit was 


| 
| 
| 
| 


central to the final probable cause determination. The court 
| 
| 

@isagrees. "Rossetti's" companionship with Mascitti and his 


Ss | 
pattern of frequenting the building in which Apartment 309 is | 
located between 4:30 and 6:00 p.m. constitute a sufficient 


ry ; showing of probable cause to justify the issuance of an inter- 


| cept authorization inclusive of his name. The recitation of 
| the criminal record was mere surplusage. When deleted from 
the beplereia affidavit there remain facts sufficient to 

| a" a finding of probable cause. 

| That being the case, the question that must be 

i 


answered is whether the misrepresentation was intentional, for 


4£ not then suppression is not mandated. United States v. 


Thomas, 489 F.2d 664, 666-71 (Sth Cir. 1973). The burden of 


- 
2 


proof, a heavy one at that, lies with the defendant. United 


States v. Chiarizio, 388 F. Supp. 858, 872 (D.C, Conn. 1975), 


' aff'd, 525 F.2d 289 (2d Cir. 1975). DiMatteo has failed to 1 


meet it. Defendant argues that the bag retrieved from the 
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row 


' position that since he was intercepted three years prior 


| 

| 

| 

| efforts to notify the issuing judge can only he read to con- | 
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trash can on Devoe Street on September 13, 1972 contained a 
piece of paper with DiMatteo's fingerprints on it. This alone, 
he asserts, should have put the government on notice of the 
subject's real identity. If the fingerprint was analyzed 
prior to December 8, 1972, defendant's argument might have 
some bite. Yet, the fact romains that analysis was not con- 
ducted until August 1973, long after electronic surveillance 
of Apartment 309 was discontinued. The government has shown 
that identification was determined solely through a motor 


| 
vehicle registration check. Moreover, aS soon 4a& DiMatteo's 


| 


true identification was learned, the name change was reflected 


in subsequent applications and court orders. These prompt 


stitute good faith, rendering it clear that the initial mis- 


representation was unintentional. As such, suppression is not 


| 

in order. | 
Defendant Vigorito argues the failure to name him 

| 


in the HiWey I and II orders, when it was clear that the FBI 


had probable’ cause to believe he was involved in the unlawful 
| 
enterprise, and that his conversations would be intercepted at 
| 


the subject premises, commands suppression. It is Vigorito's 
| 


during a surveillance operation at the HiWay Lounge in 1970, 


” eae er 
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he was known to government agents prior to the submission of 
| 

jthe April 12, 1973 affidavit in support of the HiWay I order. 
| such hardly constitutes sufficient identification. Moreover, 
| the issue is not mere identification; the more appropriate 

| 


ae is whether there was probable cause to believe 


Viyorito was violating 18 U.S.C. § 1955 and that his conver- 


8S NONE GEAR NOLO OER IE LES 


sations would be intercepted at the lounge. The affidavit of | 
April 12 described an extensive network of visual surveillance, } 
that took on a wide scope, yet no observations of Vigorito 


| 
were noted. Likewise, the informant data outlined evinced no 


reference to defendant. In short, nothing was presented to 
support a probable cause determination with respect to 
Vigorito. 

Vigorito's contentions take on a different tone, 
however, as they refer to the May 3rd application for the 
HiWay II order. He was seen to enter and remain in the lounge 
at least six times during the period extending from April 19 
through April 26, 1973. Yet, this fact alone is not a suf- 
ficient basis upon which to rest a probable cause determina- 
| tion. The very wording of the statute indicates that 

| probable cause must be shown that a subject's conversations, 
will be intercepted. Agent Parson, in his testimony at a 


hearing on the matter, pointed out that Vigorito was always 
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placed at the front of the lounge acting as a lookout. Given 


the fact that both bugs were placed in the back room, there 


was justifiably little expectation that any of his conversa-~- 


tions would be seized. Indeed, monitoring agents expressed 


surprise when in fact Vigorito's voice was recorded on April 30, 


1973, the day HiWay I was to expire. 


By that day, the affidavit for the HiWay II exten~ 


| 


sion order had already been drafted. As it was, supervising 


officials were seeking to act as expeditiously as possible in 


a 
nnn 


| 
their attempts to secure an extension order and thus ee 
the content of an impending meeting scheduled to occur on | 
May 3rd. If forced to change the suspects conominated in i 
order, timely authorization would not have been forthcoming. | | . 
Affiart did not hide the fact of this seized conversation | : 
from the court. It was brought to Judge Bartels’ attention. 
The government's position as asserted then remains sound; 
since the HiWay IT authorization was an extension order, the 
FBI needed probable cause to believe that V: yorito's conver- 
sations would continue to be intercepted. ° ° seizure of the 
| single conversation does not warrant a finding of probable 
| cause to believe that Vigorito's subsequent conversations | 
would be seized by the bugging device. Vigorito's claims of | 
| statutory violations in the applications for the HiWay I and TI 
; | 
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orders are rejected. 


D. Failure to File Timely Progress Reports 


} The orders authorizing monitoring at Apartment 309 
i 
| ana the HiWey Lounge all required the government to file pro- 


| 


|gress reports on the fifth and tenth day of each order with 


' 


‘the court outlining the degree of success in achieving the 
authorized objectives and the need for continued surveillance. 
'Defendants do not attack the sufficiency of the reports, but 

il 


| argue suppression is required because of the government's 
1 


failure, on several occasions, to file timely reports.° | 


There is no statutory requirement that progress re- 


| ports be submitted throughout the course of electronic sur-. 


Logan The matter is left purely *o the discretion of the 
issuing judge. United States v- LaGorga, 336 F. Supp. 190, 
194, amended, 340 F. Supp. 5307 (W.D. Pa. i971); United States 


v. Falcone, 364 F. Supp. 677, e868 (D. N.d- 1973), aff'd. 300 


ssaierieniscitemimncaiiinnaaniaii 


F.2d 1401 (3d Cir. 1974). They are intended to serve as a | 


check on the continuing need for surveillance, affording a 


means by which the court can conduct a post hoc review. The 


reports provide but one way to insure that extended surveil- 


—— 


lance is not lightly undertaken. 1968 U.S. Code Cong. & | 


Admin. News, supra, at 2193. The government's failings, 


term ' , ‘eam? 
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therefore, must be viewed in the context of this underlying 
purpose. 

The fact that other procedures remain available that 
would serve the same review function, and thereby guard 
against unwarranted extensions, mitigates against imposing the | 
harsh penalty of suppression where the government fails to _— 
heed to a court order. While progress reports play an poets 

o | 


ant role in insuring compliance with the orders authorizing 
| 
| 
interception, the supervisory power of the court is exercised 


before continuation orders are issued. The statutory purpose 


is not served by suppressing conversations otherwise lawfully 


seized. See United States v. Giordano, 41lbv U.S. S05, 528, 


94 S.Ct. 18620, 1832 (1974). 


Both the 309 and HiWay orders limited the sur- 
veillance period to fifteen days, far less than the length of 
time permitted under the statute. This obviously required the 
government to submit lengthy affidavits in support of an ex- | 
tension order outlining their success to that point and oe 
fying the need for continued Pen ae Na Hence, the aie 


purpose was served when close scrutiny was given applications | 


far extension orders. Moreover, the threat of civil penalty 
still existed furnishing a preventative against unlawful dis- 


closure. There is no contention directed at the sufficiency 
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| of the reports filed. No allegation is made that the court 


|was misled as to the need for continued surveillance. 


As well, secondary review by the trial court, pur- 


suant to suppression motions, provides the necessary safe- 


guards. The court has the benefit of hindsight, affidavits, 


| logs, transcripts, and supplemental testimonial evidence in 
* | 
| , ; P , ; 
| Making its determination as to whether surveillance was ap- 
i 


| propriately extended. This would seem to support Congress’ 


¥ : | decision not to make mandatory the reports in the first in- 


| 


stance. 


The government's investigation was aimed at a con- 


” tinuing conspiracy. The January 15, 1973 affidavit (Exhibit E 


noted that physical surveillance revealed that suspects con- 


tinued to frequent the building housing the subject apartment. 
The recitation of conversations intercepted until that point 
y , evinced only a single reference to Napoli, Sr., the chief 
i target of the investigatior. ‘Obviously, more was needed in 
terms of prosecutable evidence; extended surveillance was 
therefore justified. Interception continued to be fruitful. 
The wiretap evidence gathered pursuant to the 309 II order 
Hearie indicated that the apartment was still being used as 
a policy bank, and that the conversations seized further im- 


| Plscated the defendants in a criminal conspiracy. Hence the 
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“i | 


-dssuance of the 309 III order (which included the 91st Street 
' tap) was proper. The issuing court was fully apprised of all 
, the information garnered under previous orders, and the govern 
fom fully justified its need and the appropriateness of con- 
| tinued interception. The ultimate purpose theoretically under 
| lying the progress reports was served, and the government's 
‘failure to timely file progress repo.ts does not warrant sup- 
| pression. 


! 
i} 


‘Minimization 


| 
| 
| 
L 
| 


| 
| Defendants move to suppress evidence seized pursuant 


| ; 

|| hearing was conducted by the court relating to these tapes 
i 

= to the trial of United States v. Saccone, et al, 


v.- 
ee (E.D.N.Y¥. 1976). Defendants’ counsel participated 


| in that hearing (See Memorandum of Decision dated June 7, 


11976). Additional testimony was heard with specific reference 
| 
|| to the instant case on July 1, 1976. The evidence adduced at 


i 
| 


| 
| Special Attorney Barlow ¢ ive detailed instructions to monitor- 
H 

|| ing agents prior to the initiation of surveillance. In esscnce 


. the instructions provided that: 
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(1) Monitoring was to commence only when one of the 
named subjects entered the premises, and was to continue | 
only so long as one of those subjects remained in the 
premises. | 

(2) If conversations of crimes other than those 
onumecated in the order were heard, they were to be 
seized and immediately reported to the supervising agent.: 

(3) When conversations of persons other than named 
subjects were overheard, monitoring agents should listen a 
only so long as to determine whether the communication 
concerned gambling activity. and only then should pert teede | 
ing continue. 

(4) When it was apparent that intercepted conver-— 


sations were innocent or privileged, monitoring should 


immediately cease. Intermittently, agents were to return 
to the conversations to see if their character changed. 


Pursuant to the April 12, 1973 HiWay I order, two 


ugging devices were planted in the premises, both in the 


| 
b 

| rear area of the lounge. Monitoring agents with their re- 
ceiving and recording equipment were housed in a van parked 
directly outside of the premises. They were supported by 
visual surveillance. Each age..' 4 £itted with headphones 


running from the receiving set: - Before them, they had a 


i 
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master on-off switch that controlled both «tie recording and 

-receiving devices as well as a set of independent si1tches. 
The testimony adduced at the hearings indcicated 

) ead agents would listen to ana record only subject conversa- 


‘tions, immediately shutting down the recording equipment when 


, the nature of the conversations changed. Receiving devices 


would remain on, but agents would remove their earphones when 


| 


non-pertinent conversations were detected. From time to time, | 


‘they would pick up their headsets only long enough to determine 


| 


iif the conversation reverted back to criminal involvement. 
| | Whether minimization requirerents have beer  Lom- 
| plied with must be evaluated against a staiidard of re.,sonable-| 
| 
, ness. Facts asserted to justify the period and scope of 
aes can only be analyzed on a case by case basis. 
United States v. James, 494 F.24 1007, 1018 (D.c. Cir. 1974), 
i cert. denied, 419 U.S. 1020, 95 §.ct. 495 (1974), 1968 U.S. 
Cong. & Aduin. News, supra, at 2190. The crucial ques~ 
|| tion to be answered is whether "on the whole the agents have 
| shown a high regard for the right of privacy and have done 

| all they reasonably could to avoid unnecessary intrusion,” 


| 
| 
| 
| United Stats v. Totorello, 480 F.2d 764, 784 (20 Cir. 2973). 
set denied.) 4140.8, 866, 94 6.Ct.°63 (1975) - 


While statistical details of intercepts are not in 
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jand of themselves determinative on the issue of minimization, 


they do provide a starting point for analysis of the govern~- 


| went ‘'s monitoring procedures. ‘United States v. Armocida, 


; supra at 43. The government claims that a line by line 


| 


analysis of seized conversations reveals that of 91.1% of the 


‘Gaia interceptud were pertinent. Of the 8.9% considered 


: 


| 
| 


| 
I 


: : : : : | 
non-pertinent, there 1s question still as to 1.63 in that | 
| 


they may be clouded by gambling jargon. Without more, this 


to minimize seizure of innocent communications. See United 


seems to indicate that at least a substantial effort was made 


States v. Armocida, supra, at 43. 


Among the other factors that ought to be considered 
in determining whether the minimization requirement has been 
met are the scope of the criminal enterprise and surject 
investigation, the type of premises to be surveilled, and the 
expected content of the interceptions. United States v. 
James, supra, at 1019-21. where, as here, the scope and 
locale of the enterprise extends far and wide and many par- 
ticipants constitute the conspiracy, obviously it will be 
necessary to monitor with greater intensity than ic the scope 
were more limited. Likewise, where participants act with 
great circumspection, as here, standards of reasonableness 


dic’ .te that monitoring must hr .gnificant to ensure evidenc 
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of criminality is gathered. The nature of the premises in- 


‘yolved also mitigates against more limited surveillance. Whil¢ 


at remains a “public establishment," it is quite clear little 
ti 


, legitimate business is conducted there rendering infiltration 


| by undercover agents almost impossible. The attempts defen- 
{ 

i 

i 

| dante made to secret their transactions and conduct most 


"managerial meetings at the lounge gave the government good 

| eaune to expect that most of the conversation seized there 
would revolve around gambling activities. 

I y It is inherent in the type of surveillance author- 


ized here that certain non-pertinent conversations would be 


| intercepted. This, however, should not vitiate otherwise 


| valid electronic surveillance. The uncertainty ani unpre-_ 


dictability of criminal conversation makes perfection im- 


| possible. Before a determination of innocence can be made, 


' 


| there is a likelihood of the seizure of impertinent conversa~ 


tions. Where agents listened only long enough to determine 


\ 
| 


| whether it was conversation they were authorized to intercept 


i 


! 

|| and recorded only those pertinent conversations, the inter- 

\ 

| ception of communications not otherwise within the purview of 


| the court order does not mandate suppression. United States 


ive num, 485 F.2d 490, 500 (2d Cir. 1973), cert. denied, 


i U.S. . 96 S.Ct. 357 11975). The procedures employed by 


prow ID 6 7S tom anes 
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| 


} 
leircumstances involved herein. United States v. Doolittle, 
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the government were designed to minimize the s@izure of im- 


pertinent conversations and were surely reasonable under the 


hea Cir. 1975). 


| 


|Sealin 


j 
1 
507 F.2d 1368, 1372 (Sth Cir. 1975), aff'd, 518 F.2d 500 


| Title 18 U.S.C. § 2518(8) (a) provides in pertinent | 


. . » Immediately upon the expiration of. the 

period of the order, or extensions thereof, 

such recordings shall be made available to 

the judge issuing such order and sealed 

Py under his directions. Custody of the re- 
cordings shall be wherever the judge orders. 


Duplicate recordings may be made for use 

or disclosure pursuant to the provisions of 

subsections (1) and (2) of section 2517 

of this chapte’ for investigations. The 
: presence of the seal provided for by this 

. subsection, or a satisfactory explanation 

ae for the absence thereof, shall »e a pre- 
requisite for the use or disclosure of the 
contents of any wire or oral communication 
or evidence derived therefrom under sub- 
section (3) of section 2517. 


Defendants raise the claim that the government's failure to 
fastidiously adhere to the mancate of section 2518 (8) ta) ~- 
that tapes be presented to the issuing judge immediately pon 


pemeeres ten of the order, or extensions thereof - requires the 
! 


\ 
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evidence be suppressed. The dates of sealing with relation 


f 
to the termination dates of the respective orders are as 


| 
| 
| 


Date Date of Date 
Order Issued Expiration Sealed Delay 
| 309 I 12/8/72 12/25/72 1/16/73 22 days 
| 20S it 1/15/73 273/73 2/3/73 4 days 
| 9lst St. 2/20/73 3/3/73 3/16/73 7 days 
Ls wie 1 4/12/73 4/30/73 5/3/73 3 days | 
| HiWay II 5/3/73 §/21/73 5/24/73 3 days | 


The obvious underlying purpose of the sealing re- 
quirement is to ensure the accuracy, authenticity and oe 
of the tape recordings of seized conversations. United States 


LL CCA, 


v. Gigante, 538 F.2d 502, 605 (28 Cir. 1976); 1968 U.6. Code 


| 

Cane. & Admin. News, supra, at 2193. The provision is but | 
part of a broader congressional plan to limit the use of 
electronic surveillance to those instances where it is most 
necessitous. United States v. Giordano, ous; at 527, 94 
i8,Ct. at 1892. 

In United States v. Gigante, supra, the Second Circuit 
addressed the same general issue as that raised hy defendants 


herein. There, the Strike Force, as part of its investigation | 


| 
, 


' 


| 


'of illegal gambling operations, obtiined a series of seven 
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“court orders authorizing the installation of wiretaps on nine 


: 


j pursuant to the latter six orders were inexplicably retained 


telephones throughout the metropoliten area. The tapes made 


U 
by government agents for excessively long periods of t.ne - 
i 


er from eight months to over one year ~ before they were 
| submitted to the authorizing judge for sealing and custodial 

| airections. The court ordered the evidence suppressed. 

Rather than basing its directive on the omnibus sup-| 
| pression provision in the act, 18 U.S.C. § 2518 (10) (a), 

|the court in Gigante drew on the express terms and underlying | 
purpose of the subject provision and held that section 2518 

| (8) (a) offered an independent basis for exclusion. They 
reasoned that if the sealing requirement was to provide a 
viable external safeguard against tampering or manipulation, 
Fie burden had to be placed on the government to either 


immediately submit the tapes for sealing or proffer a satis- 


factory explanation of its dereliction. To subsequently 


demand that defendants introduce evidence of actual alteration 


would vitiate Congress' intent that the conduct of electronic 


| ; : : : 
i surveillance, from its inception to the eventual use of the 


byproduct, be judicially supervised. The court reasoned that 


since tapes are “uniquely susceptible to manipulation and 


| 


; alteration," only when they become "confidential court orders" 
i 
i p m = --t2 % 75-30m 402? 
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| 
se their integrity insured. United States v. Gigante, supra, 


t 
t 
| 


In Gigante, evidence was suppressed as it related to 
the latter six court orders where the delay was egregious. 
However, as to recordings derived from the first wiretap order, 
different circumstances existed and therefore different ques- 
|tions were presented. The delay in sealing the tapes derived 
[econ the first order was somewhere between 6 and 37 days. 
confusion remained as to whether one of the subsequent court | 
es was but a mere extension of the first. ‘Since sec- 
tion 2518(8) (a) requires submission to the authorizing judge 
"immediately upon expiration of the order, or extensions 
thereof," the Court of Appeals found it necessary to remand 
"this aspect of the case back to the district court in order to 
determine whether the subsequent order was in fact an extensio 
of the first and, if so, whether the reason for the delay in 
obtaining the meatne (the hiatus between the expiration of 
the first and the signing of the "extension" being two weeks) 
was sufficient to excuse the delay in sealing. 

The clear import of the court's remand in Gigante 
is a construction of section 2518(8) (a) whereby an attempt to 
secure an immediate extension of an initial intercept order 


will serve to defer the sealing requirement. See Id. at 507-08, 
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Such a conclusion is perfectly consistent with the 
hede thrust of the court's pronouncements. If upon ex- 
piration of the initial order immediate steps are taken to 

* procure an extension, or if there is a delay in acting, a 
satisfactory explanation is offered, then the same purpose to 
be served by the statutory prerequisites of immediate sealing 

wg an explanation of omission is accomplished. Inherent in 

ithe review process that surrounds the issuance of an extension 

& ' ener is the same external safeguard against manipulation and 

tampering. Whatever pr secutable evidence is cathexed pur- 


suant to the initial surveillance order will obviously be 


| 
| 
| 
| 
| 
included in an application for extension. In order to show 
there is guttieieut probable cause to justify continued sur- 
veillance, a transcript of previously seized conversations wil 
. be incorporated into the subject application. Here, specifi- | 
: lcally, all incriminating conversations were so denoted. Once 
€ a record is before the court subsequent alteration is easily 


| 


detected. As such then, the authorizing court's review serves 


the same prophylactic function as does sealing and provides 
the necessary bulwark against alteration. 
The first question that must be answered, therefore, 
e is whether the 309 and HiWay series of orders ought be con- 


 strued as initial intercept authorizations followed by exten- 
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“gions. Although the word does not explicitly appear in the 


text of the affidavits offered in support of the orders, 


{' 
“testimony indicated that the Department of Justice policy was 


to use the word "continued" to denote "extension." True, while 


i} 


; the government's policy is not determinative, it is at least 


levidence of the intended scope of the surveillance and due 
| 


“weight must be acccoided it. The applications are replete with | 


| 
| 


language evincing an attempt to secure authorization for con- 


4 1 
i\ | 
i 


! 


itinued interceptions; reference is made to crimes the subjects 


“are continuing to commit" and further conversations they 
sought to intercept by "continued surveillance." More im- 
|portant is the fact that the orders sought were not to include 


| new subjects, and the affidavit recited in detail the conver- 


sations seized under each previous order. The mere fact that 
the 309 III order additionally authorized the implementation 
of a wiretap on d°fendant Scafidi's phone should not alter the 
essential character of the order as it relates to the issue of 
the integrity of the tapes. The expiration of that order was 
not followed by a further extension. Hence, the sealing was 
the backstop to insure against alteration. See United States 
v. Wac, 498 F.2d 1227 (6th Cir. 1974). 

United States v. Wac, supra, dealt with the question 
lof what constitutes an extension order. The court there held , 


if 


A ee 
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that where the second intercept application was not specifi- 


acu | 
| 
| 


“eally denominated as one for an extension order, but was oe 
‘immediately upon expiration of the first, related primarily to | 


i 


| 

‘the same persons and locations, and where conversations over- ] 

| heard under the first order were "essential in fact” to the | 
i 


il issuance of the second, that second order is appropriately 
I | 


. deemed an extension. The subsequent 309 and HiWay orders are, 
therefore, most appropriately extensions. They related to the, 


same persons and virtually the s=me locations as the initial 
if 


‘order. More importantly, their issuance was chiefiy «rounded 


in conversations heard under the previous orders. To find 
them extensions we need not go as far as the court did in Wac 
'where the subsequent orders included additional subjects and 
new locations. 

Having found the Hiway II as well as the 309 II and 


|TII orders to be extensions, this court must determine whether | 


the delays in securing some of the extensions were justified. 


|| During an evidentiary hearing conducted on all of defendants' 
wetions to suppress, Special Attorney Barlow, who supervised 
ithe investigation for the Strike Force, testified on this 


issue. He recounted that wherein the 309 I was to expire 


December 25, 1972, he forwarded the affidavit and application 


| for the 299 II order to Washington for vcne Department's 


priate 88 Te tom anes 


= 


the delays were unexpected; his previous dealings with 
| 


Proay 
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}approval during the last week in December. Due to the delay 

of the holiday mails, it did not arrive in Washington until 

— 2, 1973. The Attorney General's approval was not 
forthcoming until January 12, 1973, a Friday. The government 
secured Judge Weinstein's approval at the earliest possible 

i time, i.e. Monday, January 15, 1973. As per Barlow's instruc- 


tions to have the tapes sealed immediately after a -xtension 


order was secured, Agent Parsons had the 309 I tapes sealed 


lthe following day, January 16, 1973. A similar scenario 


-iaanamneaenateiatntn ni es cttintaces waiannanin 
Sen rer anceps naes lie nama sree 
r. ? 


developed with respect to the 309 III order; the papers were 
sent to Washington the last week in January during the term 
of the 309 II order, arrived there February l, 1973, but 
approval did not come for some time resulting in the eventual 


signing of that order on Tebruary 20, 1973. Barlow testified 


Washiugton found the approval of extension orders to take 
generally no longer than two to four days. 
This court finds, therefore, that the sealing of the 


309 I and II tapes, having been effected before the expiration 


of the 309 III extension was sufficient to satisfy the require-~ 


ments of section 2518(8) (a). Barlow's efforts to be timely 


were in good faith and his explanation of the delay in secur- 


ing the 309 II and III orders was satisfactory 


i 
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| 
| 
| 
i With respect to the sealing of the 309 III (91st S:.) 


| i 
| ] 
= | oe 
ioe a slightly different question is presented. The 309 an 
| 


| 
jorder expired on March 9, 1973. Yet the tapes were not sealed | 


= March 16, 1973, a full week later. Barlow testified that 


he was preparing for a trial during that week. The testimony 


| 
‘ 


of Agent Parsons recounted the security measures taken to 


Ipreserve and ensure the authenticity of the tapes. Immediately 
| 


| : 
jafter a day's surveillance, monitoring agents turned the tapes , 
| , ' 


lover to Agent Parsons who, after making a duplicate, would put 


| 


the tapes in a locked cabinet within his office. Only he re- 


before the court for sealing. All defendants were expressly 


tained a key. The originals were not removed until taken | 


invited by the court to make affirmative showings of ee 
but absolutely no evidence was introduced indicating even the | 
slightest hint of tampering. The bint one week after the | 
expiration of the subject order was not done with the intent : | 
evade statutory requirements or gain a tactical advantage. | 
The government sustained its burden of showing that the in- | 
tegrity of the tapes was preserved. The requirements of 
section 2518(8) (a) with regard to the 309 III tapes were met. 


The issue is less difficult with respect to the 


HiWay I and II tapes. Both the applications and orders with 


respect to HiWay II and III refer to "continued interception 


| 
I! 
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lor oral communications.” The subjects denominated were the 

> 

same throughout as was the location to be surveilled. HiWay If 
was an extension of HiWay I and HiWay III an extension of 


HiWay II. Moreover, the government acted with all expeditious~ 


ness in securing the extensions. Testimony indicated that the 


three day delay in presenting the affidavits for HiWay II were 
again the result of a backup in Washington. Therefore, since 
‘ chees fron HiWay I and II were sealed before the expiration of | 


i 
i} 
he last extension order, we conclude that the prerequisites | 


for disclosure under section 2518(8) (a) have been met. 


Notice of Inventory 
Title 18 U.S.C. § 2518(8)(d) requires that notice 


of inventory be served within ninety days after expiration of 
@ | an intercept order or extension thereof. The subsection 
further provides, however, that upon an ex parte showing of 
good cause, service may be postponed by the court. Pursuant 
to this excepting proviso, sales Judd on March 22, 1973, 89 
days «fter the expiration of 309 I, directed that service of 
inventories for the entire 309 series of orders be postponed 
until June 22, 1973. Service, however, was not made on that 


. date. On September 13, 1973, 89 days after the expiration of 


@ the HiWay ~II extension order, service of inventories for both 


ithe 309 and HiWay series of orders was effected. Defendants 
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| 
largue that the government 'S failure to timely serve notice of | 


inventory requires suppression of the evidence. 


Having already found that the HiWay TI and III orders 


| 


were mere extensions of HiWay I, service of notice as it re- | 


| 
| 


| 
| 
| 
! 


4 
4 


lated to the HiWay tapes was timely; it was made within 90 
days of the expiration of the last extension. A question 


however remains concerning the late service of the 309 inven- 


' 
he 
' 


4 
Hl 


| | 
Section 251818) (a4) is but part of a broader statutory 
|| scheme designed to vest the judiciary with supervisory powers | 
to control the use of potentially abusive electronic sur- 

veillance techniques. More narrowly, it reflects the existing 


inventory and notice system for conventional search warrants 


contained in Rule 41, F.R.Cr.P., 1968 U.S. Code Cong. & Admin. 


News, supra, ?t 9104. It further serves to assure the populus, 


that techniques are proverly employed. .By causing notice to 


be served at least the subject will know of the existence of 
intercept operations. As such he can seek appropriate redress 
if there has been an unlawful invasion of privacy. United 
States v. Chun, G09 P.2a 532, 539 (9th Cir. 1974). 


The circuits are divided over whether the failure to 


cbsent a showing of prejudice. This circuit demands such a 


give the statutory post-seizure notice requires suppression | 


perm) et To som aucl 
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:showing. United States Vv. izzo, 492 F.2d 443, 447 (20 Cire): 
i 

‘cert. denied, 417 U.S. 944, 94 S.Ct. 3069 (1974). We are not 
I 

‘unmindful, however, that Rizzo was decided before United 


ae v. Giordano, supra, and its companion case, United 
Pa etbesb Giordcans, 2 pedir one 


Ht] 
‘States v. Chavez, 416 U.S. 562, 94 S.Ct. 1849 (1974). Some 


question lingers as to whether the holdings of these cases 


411 undercut this circuit's position announced in Rizzo. As 


| 


lhges Second Circuit pointed out in United States v- Principie, 


| 


\ 
} | 
ve F.9d 1132, 1141 (24 Cir. 1976). the argument would be that, 
| suppression is mandated even absent a showin; of prejudice 


when the statutory provision violated plays a "central role 


\ 


in the statutory scheme." United States v. Giordano, supra, 
at S26, 94 S.Ct. at 1632- Both the Fourth and Sixth circuits 
have ruled that section 2518(8)(d) is a provision of that 
import. See United States v. Donovan, 613 F.2d 337 (6th Cir. 
1975); United States v.- Bernstein, 509 F.2d 996 (4th Cir. 
1975). Certiorari has been granted in Donovan, U.S. ' 
96 S.Ct. 1100 (1975) - While the Second Circuit has expressed 
some doubt in the continued validity of the requirement that 
prejudice be shown owing to the Supreme Court's decision to 
grant liceee a Donovan, it has still chosen to adhere to 
its holding in Rizzo. United States Vv. principic, *supra. at 


1141. 
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i Here no prejudice has occurred from the delay in 


| causing notice to be served. Defendants had notice of inven- | 
\ 


tory more than three years before trial and had transcripts of 


the seized conversations for more than a year and a half. The: 
absence of prejudice therefore demands’ that defendants’ 
| | 


|motion to suppress on this ground be denied. 


| 


| 
| 


Surreptitious Entry Into Apartment 309 and the HiWay Lounge 


On December 8, 1972, upon issuance of the 309 I 


} 
gence, agents of the Federal Bureau of Investigation sur- 


i 


| 


reptitiously entered the subject apartment with a passkey when, 


| | 
| 


defendants were absent and installed the authorized bugging 


1 


|devices. Although the order did not expressly provide for 
covert entry, the authoriz:ng court well knew that bugging 
devices were to be employed ra”her than wiretaps. Similarly 


| 


| -he April 12, 1973 HiWay I order made no express mention as to, 


| | 
[ene means to be employed by government agents in planting the | 
| 


| 


{that surreptitious entry was planned. Special Attorney BarJow| 


lintercept devices. But the court was not wii out knowledge 


|eostities that upon subm? ig the surveillance’ application to 


Judge Bartels, the Judge inquired as to how undetected in- 


i 


|stallation was to be accomplished. Barlow told him of their 


| 


| plans to enter that night when no one was present and emplace | 


! 

} ° . ‘ ° ° 

‘listening devices in the premises' rear area. The defendants 
tom act 


ul pire Mt ts te at 
| | 


q 
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contend the facial defectiveness of the orders in that they 


fail to specifically authorize surreptitious entry to install 


surveillance devices mandates suppression. 


Is express authorization to enter premises in order 


to emplace electronic bugging devices so as to effectuate the | 


Vee 
e purpose of an intercept order necessary, or is such authoriza- 
leton implicit in the grant of the intercept order? Before 
oe to this inquiry, a determination must be made as to 


2 


@ jenettes the defendants have standing to assert this challenge. |. 
the question of standing to challenge Fourth Amendment viola- 


tions has often been considered by federal courts. Yet a 


| 

| 

: Riddled with inconsistencies and pervaded by — 

States, 411 U.S. 223, 229, 93 S.Ct. 1565, 1569 (1973), seems 

to indicate that standing devolves on a defendant only where 
he was present on the premises at the time the warrant was 


executed or where he has a propriet:ary or possessory interest 


synthesis of the lea*ing case on the issue, Brown v. United 
: the quarters searched. 


ae 


Apartment 309, to which the first series of orders 
pertained, was leased to a Phyllis Engert, a doctor's recep- 
tionist who spent her working day hours away from home. While 
away, the named subjects, DiMatteo, Mascetti, Mustaccio, 


|| Scafidi, and “other yet unknown" carried on their "banking” 
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joperations. That they supplied her with illicit payments only 
aes them a license to use the premises during the daytime; it 
idid not give them a proprietary interest to challenge night- 
time entry. Defendants’ alternative contention is likewise 
without merit. They argue that the continuous nature of 
electronic surveillance resulting in the seizure of con- 


versations when they were on the premises confers standing to 


bomen the installation of monitoring devices when they 
were absent. Two distinct aspects circumscribe any search 


and seizure question; the means used to gain access to the 


i] 


iconfines to be searched, and the subsequent seizure itself. 
United States v. Agrusa, Slip op. at 1h (8th Cini euly G, 
11973). Defendants' claim, however, only involves the first: 
aspect. Since on’y Engert's rights were arguably invaded by 
lthe initial entry, the defendants cannot be near to challenge 
its propriety. Hence the court finds defendants Moscitti, 
Mustaccio, DiMatteo and Scafidi are without standing to 
challenge the propriety of the FBI's entry to install devices 
at Apartment 309. 

A different situation lies with respect to defendant 


Napoli, Sr. and his right to challenge the forced entry into 
; HiWay Lounge. At the suppression hearing had herein, 


preEese) Sr.’s aieeck, Mrs. Pascocello, testified as to the 


tri mt 82% Fo dom aur? 


| 

| [ 
| 

i 
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i 


& ‘corporate structure behind the lounge's operations. After her 
| ~ 
| 
husband's death she requested that Napoli, Sr. undertake the 
i! 
loperations of the lounge and parent corporation Ampas Tavern, 


tee: Mrs. Pascocello, however, remained corporate head and 
continued as the sole owner of the HiWay Lounge. 
e | Though Napoli, Sr. used the HiWay Lounge solely for 
nis gambling enterprise, he is not denied standing. His use 
lof the premises for illegal purposes was with the knowledge | 
@ co consent of the landio. 1, Mrs. Pascocello. Napoli, Sr. a 
ithe sole tenant in possession of the premises. whe court finds 
cherefore, that he has tanding to challenge the ie 
' . of the tapes based on the government's surreptitious entry | 
ee the HiWay Lounge on the two occasions, i.e. prior to the 
ry | interceptions pursuant to the April 12, 1973 HiWay I order . 
and pursuant to Judge Judd's May 2nd, 1973 order. (See text, 
: infra at 54-55) .7” : 
\@ Title III is silent on whether agents may rightfully 
enter premises surreptitiously to install court ordered 
listening devices without express authorization. The legis- 
: lative history is scant on the issue of congressional awareness 
lof the possible necessity to employ covert tactics in imple- < 
& menting electronic surveillance. At best there exist only i 
joblique references dcj.icting an understanding of the problems | : ra 
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eau installation and the shortcomings inherent in 


subsequent use when noise interference permeates the environ- 


ment in which the bug is placed. See 114 Cong. Rec. 11958, 


———_— 


12989.(1968). This limited congressional direction is further: | 


compounded by a paucity of decisional law that deals only 


indirectly with the issue.*? 


In examining the safeguards that must be afforded, a 


| 
| 


| 
| cetiaes distinction must be kept in mind. Twin aspects 


lenshrine the process of electronic surveillance; the first is 
the means employed in installing the monitoring devices while 
the second is the actual interception itself. United States 
v. Agrusa, supra, ae 11, <% ie this tatces aspect at which th 
thrust of Title III is directed. Detailed facts must bi; out- 
lined sufficient to show probable cause in erder to guard 


against the indiscriminate initiation of electronic surveil- 


lance. To assure that only pertinent conversations are seized | 
strict »inimization requirements are imposed. Fabrication and 


alteration are supposedly prevented by the demands for judicia 


scheme whereby the judiciary was vested with supervisory 


sealing of taped interceptions. In short, Congress devised a 
control over law enforcement's inv’. ‘tory methods. Their 


intention was to ensure that the free flow of conversations 


and the sanctity of a person's random thoughts would not be 


Pre Wh 82 & PS SoM Ase : 
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“techniques and the consequent potentiality for abuse. 
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jeopardized by technological developments in surveillance 


The very breadth of the statutory authority vested 
i 


‘in the court coupled with the serious nature of the intrusion 
‘ 
\ 
hi 


| zing judge in deciding whether or not an intercept order is to 


involved casts an extraordinarily heavy burden on the authori- 


' 
' 
| 


“tssue. Not only must he find that sufficient probable cause 
exists, but he must be satisfied that electronic surveillance 


iis the only investigatory device that will prove successful. 


| 
} 


The very detailed nature of the requirements set forth in 
i 
i U.S.C. § 2518 demands that the closest scrutiny be given 


applications for intercept authorization. 


That consideration was given by Judge Bartels when 


| 
| 


l the HiWay I order issued on April 12, 1973. Moreover, this 


| 
oe exhaustively reviewed the government's affidavit sub- 
| 


imitted in support of that order and confirmed that sufficient 
facts were recited to establish probable cause and to show a 
| particularized need for electronic surveillance. AS was 
| pointed out earlier in this opinion, it was obvious that 


listening devices installed in the rear area of the loungs 


| were the only means left to the government by which to gather 


prosecutable evidence against the executives of the enterprise 


Moreover, Judge Bartels was not without knowledge 


pee mt 8S Th me ae 
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las to what kind of devices were to he employed and how in- 


<< 


stallation was to be effected. Speci. Attorney Barlow testi- 


fied that in response to Judge Bartels' inquiry, he informed 


him of their plans to enter the lounge a* night with a passkey 


indicated his awareness of the inherent necessity to sur- 
reptitiously enter the premises to effectuate the court order. 


in order to plant the bugging devices. The judge's questicn | 
at is this court's position that once probable | 


a 


cause is shown to support the issuance of a court order 


! 

| 

eke. electronic surveillance thereby sanctioning the 
ves intrusion caused by interception, there is implicit 

in the court's order, concomitant authorization for agents 

. covertly enter the premises and install the necessary equip- 


ment. . The circumstance urcerlying the issuance of an oe 


order is analogous to the issuance of a traditional search 


| 


warrant. Both the intercept order and the search warrant sie 
to sanction intrusions otherwise constitutionally prohibited. 
The privacy intrusion legitimized by the warrant is the entry 
into the private confines of the premises, the search and 

| Subsequent seizure of physical objects. The warrant itself 
serves to delimit the places to be saavched and the items t.% 

be seized in keeping with the particularity requirements of 


the Fourth Amendment. Coolidge v. New Hampshire, 403 U.S. ue 
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| : 
: 467, 91 S.Ct. 2022, 2038 (1971). The purpose to be served by 
Kg | the intercept order is to validate the intrusion resulting 
' from penetrating the arena of confidentiality surrounding 
jeriminal conversation which monitoring enables, the interception 
| of that secret conversation, and the subsequent recording. 
iEntry to install bugging devices is but a mere condition pre- 
e |, cedent that must necessarily be satisfied if the purpose 
| behind an intercept order is to be effectuated. Entry to 
. | initiate surveillance is not another intrusion. Hence, there 
|need not be express authorization in the intercept order that 
issues for that prerequisite. Judicial control over agents' 
a activities, which is the underlying intent behind the entire 
wiretap scheme, is adequately accomplished by the limitations 
specified in the order, in satisfaction of Fourth Amendment 
. ees, as to the typ~ of surveillance authorized, the 
: location where surveillance is to be conducted, and the type 
e of conversations that can be intercepted. 
| To order suppression when a court order issued 
sonia because it Joes not expressly define the permissible 
& j|methods of emplacement is to propound’ mere form over subevance 
ete os not a case where government agents were given unre- 
aus discretion to choose whatever means they desired to 
, patient installation. Hence the peuckte pronouncement in 
\ 
e 
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United States v. Ford, 414 F. Supp. 879 (D. D.C. 1976), is 


leuebebsenhen to the case herein. (See N. 13). Sworn testimon 


sations with Judge Bartels as to the contemplated method of 


y 
: given by Special Attorney Barlow concerning his conver- 


| 


entry. A record existed of tie court's implicit consent to 
er entry by use of a passkey. Where as here surrepti- 


1 


tious entry during late night hours was shown to be the only | 
weans by which to effectuate the purpose of the HiWay I 
© éd intercept order, it would contravene all logic to suppress the 


evidence gathered. Accordingly, Napoli, Sr.'s motion to 


suppress on the grounds that installation of monitoring was 


surreptitiously accomplished is denied. 


Judge Judd's Mxy 2nd Order 
Upon expiration of the HiWay I order on April 30, 


1973, monitoring agents discovered that the batteries support- 
ing the listening devices had failed. The government had | 
advance knowledge that an important meeting was to be con- 
ducted on as ack at the lounge. However, authorization from 
nd Washington for permission to apply for an extension order was 
not expected to arrive until May 3rd. The FBI's dilemma was 
obvious. If the HiWay II order would not issue until May 3rd, 
there would be no way to enter the premises to fix the life- 


nal less devices before the impending meeting took place. There- 
P-049 rime to > eh tom anes 
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wy | tore, on May 2, 1973, Special Attorney Barlow appeared before 
| guage Judd s°:eking a warrant permitting nighttime entry into 
i lounge in order ‘to correct the failure. Pursuant to 
e |. «tow's representations and the HiWay I order signed by 
Judge Bartels, Judge Judd issued an authorization accommodat- 
e ling the government's request. 
Defendants argue the order was unlawful. They con- 
| tena that Barlow's oral re ssentations fell short of saiis~ 
* ‘ ane the requirements of 18 U.S.C. § 2518(5) relating to the 
oe contents of an application for an extension order. 
We disagree, however, with defer iants' characterization £ 
ing : Judge Judd's May 2nd authcrization as an extension order. mi 
did not permit continued surveillance. The order simply 
e authorized entry, seizure, and reparation of the malfunction- 
ing devices. As such it is more properly characterized as a 
search warrant and the full set of requirements as detailed 
eg _ |/in 18 U.S.C. § 2518(3) need not be satisfied. Only probable 
cause need be found to justify jts issuance. More than ample 
probable cause existed. Hence, the order lawfully issued.?4 
w 
Conclusion 
For all the reasons heretofore cited, defendants’ 
» 


motion to suppress is denied in all respects, and it is 


ere my 12 VD tom ane? 
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SO ORDERED. 
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_ord 2r were not offered, and the validity of the seizure 


taining similar gambling paraphernalia wus recovered, 
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FOOTNOTES 


The motions were decided prior to trial from the bench. 
At that time, the court indicated it would file a memo- 
randum of decision after the jury made its determinations. 


After a rather lengthy trial, Jants Voulo, Mascitti, | 
Scafidi and DiMatteo were found y on two substantive | 
counts involving violatiors iC. 3 293hs Defend- | 
ants Carrera, Vigorito, DeLu« 4, dx. and Napoli, 
Sr. were convicted on one cOun~ .arging a violation of 


26 U.8.C. § 1955. 


The December 8, 1972 order, as well as all other oréers 
hereinafter referred to, were to run for a neric 
fifteen days exclusive of Sundays with the exceptic' of 
the May 24, 1973 order (HiWay III) which was to cover a 
span of twenty days. 


The conversations seized under the May 24, 1973 HiWay Pa 


Title 18 J.S.C. § 2516 lists the offenses for which 
electronic surveillance orders may be issued as er in- 
vestigative tool; it includes ". . . any offense which is} 
punishable under. .- - section 1955 (prohibition of 4 
business enterprises of gambling) . . -" 18 U.8.C. § 2351 


(c). 


is therefore not discussed. | 
| 


On May 1, 1972 agents of the BI executed a search 
warrant at the premises located at 967 East 2nd Street, 
Brooklyn, New York. The agents scized quantities of 
adding macnine tapes, pads, ar: papers later analyzed by 
experts to have been of the type used in professional 
numbers writing operations. Located within this policy | 
"office" were three individuals, two of whom are defend- | 
ants in the instant action; Mustaccio and Voulo. Mus- 
taccio, after receiving his Miranda warnings, i dvised | 
the raiding agents of his longtime participation in 
policy operations. On February 17, 1972 a brown bag con-| 


pursuant to a warrant, from a truck driven at the time 
by Riccardi. 


As recently as March 30, 1972, agents who had Mustaccio 
under surveillance, recovered and confiscated the centents 
of the trash can in front of his home. Several pieces 
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a : i of paper were found and analyzed as documents associated 
with a numbers writing overation. 


i The court rejects defendants' contention that exclusion 
i is proper even if the court found the facts insufficient 
i to constitute probable cause. A significant distinction 
must be kept in mind. The review here $6 not of a situa 
i tion where law enforcement. officials have usurped their 
function and made the. probable cause determination them- 
selves. Resort was had to a "neutral and detached" 

| judicial official. While it is conceded th:'’ a consti- 
tutional aspect of the wiretap law is implicated - 
probable cause - it is nonetheless shortsighted to 

il mechanically declare that exclusion is altogether proper 
where the judiciary has intervened. 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


| As the court in United States v. Calandra§ 418 0.8. 332% 
I 94 S.Ct. 613 (1974), said, "The applicatiom.of the | 
| (exclusionary) rule has been restricted to those areas | 
| where its remedial objectives are thought most effica- 
| ciously served." Id. at 346, 94 S.Ct. at 620. Last term | 
| the Supreme Court finally settled all questions as to the | 
: | 
| | 


role the excl::sionary ruie is to perform. Stone v. 
Powell, U8. , O6 $.ce. 3037 (1976). Noting its 
limited force, the court expressly rejected the notion of | 
judicial integrity as a viable Sustification for che 
| 

| 

| 

| 

| 

i 


exclusion of highly probative evidence. Rather, the | 
court concluded that exclusion serves only the end of de~ | 
terrence. Stone v. Powell, supra, at , 96 S.CE. at | 
3047-49. | 
The rule's efficacy as a device deterring illegal police | 
conduct notwithstanding, it would seem that its funct.in 
is served when law enforcement officers have in fact i 
sought in good faith the authorization of a judicial | 
officer. ~The magistrate's or judge's initial review it- | 
self serves as the barrier to otherwise unlawful searc ies, 
Sucm is not the case where police act on their own ini- 

_ tiazive and sesort to the rule must be had if there is to | 
be @ significant deterrent to misconduct. Korman, 


Review 1974-75 Term, 42 Brooklyn 1.,Rev. 981 (1976). But) 


ee te (nme 


1976), cert. denied, U.S. ~ 86 6,Ct, 3221 (1976). 
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As it is, the rule often confers “an altogether dispro- 
portionate reward not so much in the interest of the de- 
fendant as in that of society at large." United States 
v. Burke, S17 F.2d 377, 396 (2a Cir. 2975) quoting United |; 
States v. Dunnings, 425 F.2d 836, 840 (2d Cir. 1969). Te 
continue to apply the rule where there has been an error | 
in judgment suggests that the underlying remedial object- 
ive is lost sight of and the sanction is imposed on the 
wrong party. “here a magistrate or judge is shown to act | 
as a mere ~1bb stamp, the more direct and effective 
remedy 1s .emoval for "neglect of duty.” 


Under the 309 I order, the first report was filed on 
December 18, 1972, two working days after the required . 
date of submission; the second was timely filed. Pursuant 
to the 309 II order, the government timely proffered th 
first report, but failed entirely to file the second. | 


Under the 309III or 9lst Si. order, only a single report 


‘was filed. There was full compliance with the court's 


dictate under the HiWay Lounge orders. 


The order provided in pertinent part that interception 

"be conducted in such a way as to minimize the inter- | 
ception of conversations not otherwise subject to inter- | 
ception under Chapter 119 of Title 18, United States 
Cage .6 6” 


Agent Parscns had previously served as a supervisor at 
the Federal Bureau of Investigation Academy, Quantico, 
Virginia instructing field agents in gambling inv>*stiga- 
tions. 


Title 18 U.S.C. § 2518(10) (a) provides for suppression of 
evidence gathered pursuant to electronic surveillance 
where: 


(i) the communication was unlawfully intercepted; 


(ii) The order authorizing interception was facially 
insufficient; 


(iii) surveillance was not conducted in conformity 


with the limitations set out in the court 
order. 
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‘electronic surveillance for a period of 20 days at de- 
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As can be seen, section 2518(10) (a) does not mandate 
suppression for any post-seizure violations of the 
electronic surveil’ance schene. 


The court finds that no other defendant, specifically 
James Napoli, Jr., had an interest in the premises suf- 
ficient to confer standing. 


\ 


This court in its research found two reported decisions 
that dea?’ with the issue of surreptitious entry by 
government agents to jnstall court authorized listéning 
devices: United States v. Agrusa, Slip op. (8th Cixr., 
July 6, 1976), and United States v. Ford, 414 F. Supp. 
679 (Dp. D.C. 1976). 


In Agrusa, government agents investigating the defendant 
for the theft, possession, and sale of property stolen 
from iaterstate commerce, in violation of 18 U.S.C. 

§§ 659, 2315, and 371, secured a court order authorizing 


fendant's place of business. The order specifically 
authorized the government "to make secret and, if 
necessary, forcible entry any time of day or night... 
upon the vremises . - - in order to install and sub-~ 
sequently remove whatever electronic equipment is 
necessary to conduct the interception of oral com- 
munications in the business office of said premises." 
Pursuant to this order, government agents forcibly 
entered the defendant's body shop after regular business 
hours and planted a listening device. On appeal, the 
defendant argued the district court could not validly 
issue such authorization consistent with the Fourth 
Amendment and other applicable law. 


ee 


The Eighth Circuit found both constitutional and statutory 
support to reject Agrusa's contention; they held the | 
government's forcible entry proper when executed pursuant | 
to express authorization contained in the intercept order, | 
The court, however, specific. sly noved that they were not, 
rendering a decision on the propriety of the government's, 
actions when taken without express authorization. Id. 

et ii, ne. 13. 


A similar question as to the propriety of covert actions 
by government agents was treated in United States Vv. 
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’ for the second entry. This authorization, however, was 
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Ford, supra. Therein, a twenty day intercept order pro- 


vided: 


(ad) Members of the Metropolitan Police Depart- 
ment are hereby authorized to enter and re-enter 
the [premises] for the purpose of installing, 
maintaining and removing electronic eavesdrop- 
ping devices. Entry and re-entry may be accom- 
plished in -°Yy pape including, but not limited | 
| 


cn eee een: ee amare ata armel: 


to, breakiry and en ring or other surreptitious 
entry, or entry = re-entry by ruse or strategem. 


The bugs were installed by a team of officers posing as 
members of the bomb squad during a bomb scare ruse used to 
evacuate the premises. The following day, it was dis- 
covered that the eavesdropping devices were sot working. 
Police re-entered the same way and the malfuuctioning de-: 
wices were replaced. Representations were made to the 

reviewing court that judicial approval had been secured 


never transcribed. 


The court recognized the inherent necessity to employ 
covert tactics in effectuating the intercept order, and 
the consequent power of the issuing cour 
surreptitious activity. Id. at 882-83. The court, however 
found the above noted authorization overbroad in that it | 
vested police with unrestrained discretion as to the means 
to be employed in installing the court ordered listening 
devices. The court indicated though, that the facial 
overbreadth of the provision might have been avoided if | 

| 


\ 
| 
' 


t to authorize | 


court authorization for each entry was recorded. The 
representations of the government attorney as £0 Ais con— 
versations with the authorizing judge, soncerning the 
means to be employed in entering the premises on each 
occasion, were never presented by affidavit nor sworn to 


under testimony. 


* 


We submit, however, that if an extension order had issued’ 
prior to the government's re-entry and restoration | 
efforts, express concomitant authorization to ie-enter wou 
not have to have been included in the continuation order.; 
If a court is apprised of the need to re-enter to fix 
failing devices at the same time it is considering the 
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| 


application for the extension order, and tiie order in fact 
issues, ther. ‘s inherent authorization for government 
agents to re _r and repair spent equipment if es try is | 
shown to be cne only way by which reparation can be 
accompMshed. (See text, supra at 52-54). 
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your Honor, within the context of the conspiracy, 
these are meaningless. It doesn't show knowledge of 
awareness. The operations that are sought to be tied 
into theze alleged one or multiple conspiracies, 
awareness alone -- 

THE COURT: I have heard enough 

Mr. Franconero, I am not going to hear you now. 
Your matter may be disposed of by what I am about to 
Say. 

I spent this 1: .ch hour reviewing the 
argumene and going over Count 4, which in the 
svperseding indictment was Count 7. And I find that 
the Governmery aims thatthere are three parts to 
thisconspiracy, one basically located in Brooklyn 
during the period of June 16, 1971 to June 21, 1974. 


And the second part, which the Government calls legs, 


‘basically, anc working out of Yonkers during the 
t 


period that is referred to, in December of 1969 to 
March 1975. 

And the last leg from April 15th to May 15th, 
in that area, is called the Jersey part. 


(Continued next page.) 
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GR/rp 1 tub COURT: (Continuing) ‘The Government 

6 2pmrl 


2 claims that the welding force in all this conspiracy 


or in this conspiracy, rather, is James Japoli, 


e 4 Sr., whe is tna Link. | | 
4 dow, Janes iiapoli's invelvement or rather 
6 proof of his involvemen™ first came to the atten- 
s 7 tion of the authorities, as far as this case is 
8 concerned, may n2v2 had suspicions, in the bugging 
; ? of the liijway Lounge in April, 1973, and continuing 
e 
; 10 thereafter for a few months. 


There is some indication that he exercised 
control ocv?2r the Brooklyn part for sone period of 
time prior to April, 1973. 

Certainly for a pariod of at least six months, 
and the fact that he loaned Mr. Altese some money 
Might show that he exercised some authority, or 
contrel over pirt of the Yonkers leg or part -- but 
the Government says the Yonkers portion goes back 
as far as 1969, though the conspiracy alleged in 
the indictment is 1971, as the commencemeznt. 


‘here is no showing thaz Napoli, in any way, 


~ — ~ 
~~ a wn 
a aeneeee enn 


22 exeircissd any control over that part of the con- 
@ 

3 spiracy. 

24 | MR. BARLOW: That's not true, your lleror. 


It hasn't vern argued yet. That's why -- 


Se 
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Tiuik COURT: I'm rendering my opinion, 
Mr. Barlow. I won't hear any further argument. 

I'll even assume what Mr. Barlow said, that 
there is someevidence, because he said that he's 
be2n in the business for five y2ars, but that 
doesn't show that he exercised authority over the 
Westchester part in the manner in w.iich the Govern- 
meni says he exercised contrel over the Brooklyn 
percticn. 

But I don't have to reach that because it's 
clear that tne Jersey leg cr part, at least clear to 
mé, that it is here improperly. 

I find a difference in the role that the 
Government shows as exercise by Mr. Napoli. 

More importantly, I find a difference in 
th2 purpese of the New Jersey pertion. 

, The Naw Jersey portion of the conspiracy is 
alizged to be based on viclation cf New Jersey 
law and the operaticns that are based in ew Jersey. 
i 

The niere Lact that it constitutes a violation 
of New York law to talk about or conspire about 
Operating policy in New Jersey does not change the 
object of this conspiracy... 

the ebj2ct of this conspiracy is shown was to 


Operaute a sew Jerscay branch, based on a sew Jersey 


© 


| 
| 
| 
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violation. It's a different statue, the personnel 


is different. 


+ 


Mr. Napoli's role is different and I find 
that at lease two cons»iracies are alleged, maybe 
three. but that the ilew Jersey leg was actually 

° * % 
a different conspiracy. 
‘ : : % 

For that reason, I dismiss Count Four, Count 
Seven, in the indictment. 

All other motions -- ali other motions -- 


MR, WOFSY: Might I be -- 


MR. BARLOW: Your Honor, may I -- may I note 


my objection, a strenuovs objection, to the Court 
dismissing Count Four, when the Government has not 
been allowed to show the connection between other 
persons other than Nz. Napoli, between the New Jersey 
portions and the New York portions of the one 
conspiracy that there is. 

Since there is ¢vidence, the Court did not -- 

THis COURT: Mr. Barlow, you took about an 
hour and 15 minutes to outline the nature of the 
con spiracy and I listened to you very attentively, 
and if you tailed co take that opportunity, then, 
please, don't lay the blame at the feet of the 
Court. 


Tne count is dismissed. You can make any 


: 
| 
| 
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other statements you want for the record. 

MR. BARLOW: All right, your Honor. I‘m 
sorry, but + reason that it took an hour and 10 
minutes is that the Court wanted me to proceed in 
a slightly different fashion than I had everything 
outlined from last night and this mcrning, 
and the connecting links between New Jersey and 
New York are nct only Mr. Napoli Sr., but Mr. Carrara, 
Mr. Vigorito, the conversations that they had, 
conversations that thsy had with the New Jersey 
people, the telephone numbers showing the inter- 
relaticnship between the Brocklyn people, the Legs 2 


and the New Jersey legs.and the fact that with all 


the Court has said, the Court has not reached the 


fact that when Mr. Napoli talks with Mr. -- well, 
with Nr. Radzicwicz, also. but when he talks with 
Mr. Poet when he talks with Mr. Rossi, and 
when he talks with Mr. Macchirole, he is talking 
about his promoting gambling. 

Evan though the gambling -- and notice, the 
gambling slips stay in New Jersey, he's talking 
about his gaining of the profit, the top 10 per 
cent of the gross from New Jersey. 


‘hey all agree and when Mr. Macchirole and 


Mr. Napoli talk in the Hiway Lounge again about 
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New Jersey, Mr. Macchirole says: Who do we got in 
Jersey; and mentions Mr. kossi, Mr. Intromasso, 
several other men; and in addition the conversations 
with ir. Casse¢lla show that he talks with Mr. Rossi. 

the conversations with Mr. Rossi show that 
he talks with Mr. Cassella and the conversatighs 
with ir. Macchirole show that he talks with both 
of them all about the same prica war in New Jersey, 
all about the same giving of controllers per- 
centages, expenses, commissions, and I think there 
is more than enough evidence to show that 

| 

this was one operation, since another factor that 
hasn't ¢ven been discussed is the committee of 
scale. 

the only reason that Mr. Napoli is able to 
have a business of this size without laying off 


certain nunbers is because cf the size of the busi- 


ness. 
THk COURT: Have you said everythin~ vou want 
to say? 
MR. BARLOW: Everything I can think of off 
the top of ny neared, your Honor, : | 


Tui COURT: All right. I can't base any 


decison on anything you can't think o€. 


MR. BARLOW: I realize that, your Nonor. 


ct. 
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THL COURT: tlave you said erexythine yee wameu 
to say? : : 

MR. HARLOW: Yes, sir. : 

TUE COURT: For the reasons previously stated, 
I abide py my original decision to dismiss Count 
Seven, because it hasn't chanjed any of the reasons, 

We still have a conspiracy based on New Jersey 
statute, to be cpzrated in Jew Jarsey. 

We still have different personnel. ‘The 
management miyat be the same, but there is still 
additional management. 

We have Mr. Napoli's role entirely different. 

l 
Ther2 is no showing -- don't shake your head: Wo. 


I mad2 a determination. You can shake your 


neag: Wo; until it shakes off. I'll still abide 


' In the Erooklyn operation, I heard testimony 
of Mr. ‘apoli directing the entire operation, leaving 
it to supervisors, asking about payment and how 
much pecple would pay, talking about time that bets 
were to come in. sWothing like that in Jersey. 

I assume that was left to Mr. Rossi and 
Mr. Cassella, I think. His role was éntirely differ- 
ent, it is not eae yeu had one individual from 


one desk operating three operations. 


etal 
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7 U You had Mr. wepoli from one desk operating 
* & 2 one aud possibly two, possible Westchester. 
3 but he was just a partner sharing the profits over 
4 in Jew Jersty. 
* hd 
: 5 As 1 see it, there is no -- 
6 MR. BARLOW: io, sir. 
& 7 THE COURT: You say no. 
A MR. BARLOW: And the evidence is this: 
SG First -- 
© 10 THE COURT: This isn't the first time you've 
11 - overruled me in this trial, but it's had uo effect 
12 on me, Hr. Barlow. 
* | 
la 13 MR. BARLOW: Your jionor, assuming what the 
14 | Court -- and the Court has ruled, I would think 
15 that that's a valid basis to dismiss Mr. Cassella 
' 16 and Mr. Ressi. 
17 1 THL COURT Wrong. it'sadifferent conspiracy 
* a wes 
18 cnarged. It's not only that. 
19 The result is far different. If I could ! 
‘° @ 20 do that and save the conspiracy count, it's different. 
21 gut you aL teged and proved two conspiracies. It 
22 ' xequires dismissal. 
6 23 What it really says is: There ‘should have 
t 24 be2n two different counts. If I had two different 
(Ne dos l'd Send . : : 
25 | counts, d probably dismiss one of them, if it 
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contained a ilew Jersey conspiracy, as improper 


joinder. 


e 


But I can't do that here. This is the count, 
Can't dismiss half of it, say: Forget about Rossi, 
it wasn't part of the conspiracy. 
You alleged two different conspiracies. 
In effect, what it is you relegated to the two 
substantivs counts -- 
MR. BARLOW: The three, your ilonor. 
THE COURT: The three substantive counts, 
How do you want wie to treat this before the Jury? 
Oh, the other question about tr. Pinto's 
-- the sufficiency of th: evidence against Mr. Pinto 
is moct, because of the determination and the 
Same goes for your ergusnt, Mr. Frarconero. 
MR. FRANCONERO;: Yes, sir. 
4 
I might have very well dismissed Pinto but I doubt 
if I would have dismissed Rossi on your arguuent. 
Mk. O'BRIEN: Will your Honor entertain 
motions to strike various testimony? 
Tie COURT: Yes. I will strike all the testi - 
mony that related to the New Jersey operation 
between Rossi, Cassella and I forygst who else, 


HR, WO¥SY: Your ilonor, perhaps -- 


THE COURT: «4 didn't quite believe it anyway. 
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but I think in any joint crime, where you can show 
an agency, that your bound the same as if a conspiracy 
were alleged. 
BR. WOFSY : 
Well, I -- 
MR. BARLOW: AS I saad, I -- and I believe 
before ne talks about his problens with the iwew 
York side cf the business, the direct quote is when 
he says, "Who do we got in Naw Jersey," and then 
goes through Rossi, Intromasso -- 
THLE COURT: How is he part of this busi..ess? 
Isn't this the ew York business? 
We're talking now on the substantive crime? 
MR. BARLOW: Yes, sir. 
THE COURT: Being a business of five or more 
people? Of which five or more people, is he a part of? 
ur. BARLOW: Well, your Wonor, our connection 
is that he's part -- that it's all one business 
and that Mr. Napoli is the man who is taking the 
10 per cent off the top of everybody who banks their 
business with Mr. Napoli. 
Tua COURT: Then your argument is the same 
a& you made on the conspiracy. 


MR. BARLOW: Yes, sir, it is. 


TUL COURT; ‘then I have te come to the sate 
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‘any seizure before the date when the business was 
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is alleged to -~ well, the only count in which 
he is charged, that it has not been connected 
with him, that would be physical evidence, be 
entirely unconnected with him. 


¥'d ask that all that be .cricken. 


THE COURT: I'll make a general charge about 


shown to have started, admissible only against the 
individual whose property was seized, to show that 
he entered the business wilfully. Even though, as 


I explained while you were outside consulting, even 


though this isn't in tne strictest sense a conspiracy, 
it is in the logical sense a conspiracy. 

In my opinion, all the charges that would 
be relevant to a conspiracy were relevant to a busi- 
ness. The reason that conversations attributed to 

{ . 

one consp.catoz: are chargeable against others found 
to be members of the conspiracy is because it's a’ joint 
crime and it's a theory of agency. 

The same would be true of a business. 

MR. DiCARLO: Your Honor, on t’ *, 1 had made 
a motion on the grounds that the evidence showed one 
busin2ss with a theory of one pasiieun. I would 
like to reiterate that in view of the present develop- 


ments, if the three counts and three separate businessch 
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1 6 THE COURT: In my Opinion, that's what it is. 


MR. NEWMAN May I be heard? 


2 


THE COURT: We had four before. It doesn't 
much. 


5 MR. NEWMAN: May I be heard in two respects? 


One -- 


® 7 THE COURT: Does anyone dispute that, that 
8 when you have a joint crime like this where five or 
9 more are charged, that if it shows that there was a 


10 | buSiness of five or more that one is the agent for 
Th the others? 

e 12 MR. HANNAH: I would say if you are basing 

x 13 Lic on == 

14 MR. LAIFER: Not as each individual count. 

‘e ; 15 THE COURT: As if ery were separate. 

, 16 Only to each count. Can't be agents for other 

. 7 Soees cals chargeu in the count. It's only in that 
18 particular count. That's all I'm talking about. 
19 MR. LAIFER: Can the jury understand? 

r) 20 THE COURT: That's my job. If they don't then 
21 it is my fault. 
22 MR. HANNAH: Judge, if you are putting it 

e ee é 
23 on an agency basis now rather than a conspiracy 
24 basis, acts or statements of conspirators go back to 


‘the beginning of the conspiracy. But I don't think 
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L 7 an act can be held responsible for statements 
° 2 until an agent -~ until he becomes an agent. 

3 THE COURT: I don't want to make new law 
‘ 4 but I think that if this -- if this point is raised, 

5 under 1955, I predict that our Appellate Courts 

6 will religiously follow everything that is said 
® 7 about conspiracy because conspiracy is no different 

8 than this business. 

7 fhe whole basis for the charge in conspiracy 
. 

10 is as a joint crime. If they say that you are 

1 responsible fron the beginning, if they say -- when-- 
@ 12 even though he enters the conspiracy later, I say 

13 that it is true here and when they sav there must 

14 be affirmative proof to show you left the conspiracy, 
ad 15 I say that the Appellate Courts will say it is true 

16 of a business, too. 
‘ 17 There is no difference because it all 

18 developed from the idea that it was a joint crime. 

19 MR. ROSENKRANZ: Tf it is a joint crime or a 
'@ 20 conspiracy, again, don't you have to prove that 

21 at least the defendant knew one of the other perSoOns 

22 in the count? 
6 
23 MR. WILD: Much more than that. 

24 MR. ROSLNKRANZ: I don't even have that agains 
'e 25 my client. 


He 
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THE COURT: Knew one of the other persons? 

MR. ROSENKRANZ : There is no showing that 
he knew any of the people in the count with him. 

THE COURT: The charge may have to be that 
he knew that he was in a gambling conspiracy that 
included five or more persons. 

MR. ROSENKRANZ: I'm saying that he had 
to know one of the people. 

VHE COURT: Personal contact? 

MR. ROSZIUKRANZ: At least talk to one of ti 
other people. 

THE COURT: How about a postcard, would 
do it? 

MR. ROSENKRAIUZ: Anything. 

THE COURT: How about touching an envelope, 
would that do it? What do you mean “contact"? 
Contact with whom? 

MR. ROSENKRANZ: With any of the co-conspirators 
An agreement. | 

THE COURT: Why were -- where is that in the 
statute? 

MR. ROSENKRANZ : Judge, I have never seen 


a case of -- conspiracy case where there isn't at 


least some allegation that one of the defendants 


knew one of thc alleged co-conspirators. And there 


| 
| 
| 


12 


Conspiracy Dismissal A159 
5746 


definitely evidence of a prior similar act. 

And it ties right in with Mr. Vigorito. 

THE COURT: I'11 allow it as evidence of a 
prior similar act. 

MR. WEWMAN: Now, Judge, directing your 
attention to Count 4 of the old indictment,and I 
refer to it as Count 4, that's the substantive -- 
will you gentlemen be quiet for a minute? -- whicn 
refers to my client in the substantive act, I respect 
fuily -* 

THE COURT: Count 2 as we are giving it to 
the jury. 

MR. NEWMAN: Okay. Count 2 or 3, rather. 

MR. WILD: Count 3. 

MR. NEWMAN: All right. Count 3 of the 
new indictment. 

I respectfully ask your Honor in view of the 
fact that your Honor has made a finding of separate 
conspiracies, vis-a-vis, if you will, the New Jerscy 
group, at least, for example, Radziewicz in that count, 
Cassella is in that count and the count is a sub- 
stantive count, -- in view of your Honor's -- and 
Macchirole also -- and in view of the fact that your 
Honor has made this finding of separate conspiracics, 


how does it now affect Count 3, where my client is 


13 
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named in that count,in a substantive count with 
these people. 

THE COURT: I'll answer that. I'm sorry 
you weren't here when I dismissed against Mr. Cassella 
That's how it affects hin. Mr. Cassella is out. 

MR. NEWMAN: All right. 

THE COURT: lew Yorkers are in. 

HMR. WILD: Theother ilew Jersey people; 

Mre Macchirole, iir. hedgi wrics should both be out 
as well as Hr. Cassella. 

MR. BARLOW: They have never been mentioncc, 
your Honor. 

MR. NEWMAN: Judge -- 

THE COURT: They are not before me. 

MR. NEWMAN: I would most respectfully, 
in light of that, make the following motion, if you 
will, your Honor. Following two motions: 

Number one, your Honor: I would move for a 
severance at this particular moment. 

THE COURT: Motion denied. 

MR. NEWMAN: I Submit, most respectfully, 

I know your Honor is sort of pressed for time but 
I would submit -- 


THE COURT: No more. No more. We have the 


whole afternoon now to talk about it. 


ee ee ee 
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MR. PASSALACQUA: Where is the jury, your 


Honor? 

THL COURT: They are back there waiting. 

MR. ROSENKRANZ: Why toate we send them home? 

MR. NEWMAN: Would it be a good suggestion 
to send them home? 

In.view ot all of that, “ff your Honor please, 
in view of tl.c complexity of the submission of the 
Government's proof, in view of the way that was 
presented in these bifurcated sessions, in view of 
the wealth of evidence that was produced, for 
example, against 309, for want of a better description 
and in view of the fact that the guise of that 


was the fact that one conspiracy count that we all 


had to sit here and listen to -- I would respectfully 


move for a severznce on the grounds that the issues are 


so complex at this point that so much material was 
allowed in subject to being stricken that I respect-~- 
fully suggest to your Honor that I can't even follow 
to know what specific evidence I should direct an 
objection to. 

THE COURT: Motion denied . and I will assume 
everybody made that motion and everybody can take 
advantage of it. Denied. 


MR. NEWMAN: In the alternative, Judge, one 
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more motion and then I won't bother you. 

I move in behalf of my client for a mistrial. 

MR. WALLACII: I join. 

THE COURT: Everybody is in it. Everybody 
made a motion for mistrial. Prejudice. Because 
of the striking of the testimony, won't eliminate 
from their minds and up until now all the lawye:. 


have been saying that the jurors can't follow it, 


they know nothing about it but for this purpose they 


do know about it and you are prejudiced, your client. 
And the motion is denied. 

I'm making both arguments. 

MR. WILD: The problem -- 

MR. HANNAH: May I make a motion to suppress 
the evidence seized in September 1972 on which 
Mr. DiMatteo's fingerprint was found, on the ground 
that it's not included.in any of the remaining 
counts? 

THE COURT: The same purpose, Mr. Barlow? 

MR. BARLOW: Of course, your Honor. 

TH COURT: If it is proof of a prior similar 
Act I will allow it to stay in. 

MR. WALLACII: In connection with that, your 
Honor, if there is any proof here of similar acts 


even on the part of Mr. Scafidi, I respectfully reques 
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5 1 or right and I will appreciate it. In other words, 

bd 2 can the jury be instructed the $2,000 found in 

3 Elderts Lane -~ 
. 4 THE COURT: It has nothing to do with the 

5 case. The only thing that has to do with that is 

6 the prior similar act. If it's a gambling venture 
& 7 for $2,000 or $10, that's all, it's a prior similer 

8 act. 

9 MR, WILD: I don't know if this is a good 
° 10 time to follow. 

1 MR. LAIFER: What are you going to do now, 
s 12 Judge? Are you sending the jury home? 

13 MR. WILD: I have an application. 

14 THE COURT: Go ahead. 
# 15 : MR, WILD: I have several requests of your 

16 Honor and two can be stated briefly. 
7 One, your Honor strike all searches and 
beg 18 seizures and arrests in which my client was not 
| 19 involved personally, or alternatively. instruct 
le 20 the jury they can't use i¢, 

21 And the second -- 

9 THE COURT: Even seizures of materivl during 
® 23 the term of the conspiracy where there is proof 
| “ that these individuals were runners or controllers? 


MR. WILD: Unless and until). it's tied te my 


RAP :BD 3pm2 
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THE COURT: The only thing that happened in 
this case, instead of four conspiracies, we have 
three and six defendants walked out; that's all. 

MR. WILD: In light of your Honor's ruling 
as to multiple conspiracies being charged, ! ask 
that the counts which have been severed which 
embody the same thing also be dismissed. That's 
Count 1 and 2 of the superseding -- 

THE COURT: Denied. That moticn vas made. 
Denied. 

Because I dismiss because of multiple 
conspiracies on one count, I should now dismiss the 
other count because it includes multiple conspiracies 

That's not true. It's nowthree separate 
counts, 

MR, WILD: I am talking about the counts 
which have been severed, not the counts on trial. 

THE COURT: I will not consider anything 
that's not before me. 

MR. WILD: Okay, sir. 

THE COURT: Mr. Wild, when this case is over, 
make your other motions, will you please. I am 
trying to get the jury here and it's now 2:30. 

MR, LAIFER: Judge Mishler, sir, are you 


working tomorrow? Friday? 


pee es By EE gees 
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17 MR. PIAZ2Z1: May they he d ed marked pdiiee 
1 y y cem marke 
bd 2 in evidence? 
4 THE COURT: No. That's not marked in 
e 4 evidence. If you want to mark it in evidence, 
P prove the relevancy and ~~ 
P MR. PIAZZA: I'll withdraw the offer. 
e , THE COURT: Seat the jury, please. 
8 (Jury present.) 
| 9 THR COURT: Good morning -- good afternoon. 
& 
| 10 In your absence, I've dismissed Count 4 o! 
the indictment, and that means that the defendants 
‘0 Frank Altese, Martin Cassella, Frank Pinte, Carnine 
1 Pirone, Kenneth’ Rosse and Jospeh Simonelli are no 
“ longer before you. 
“ I also dismissed Count 3 against the 
. defendant Annaruno, Cassella. 
“ Now, the dismissal of a count of the 
a indictment or the dismissal against a defendant as 
‘s to a count simply means that I found, as a matter 
of law, that there wasn't enough evidence in the 
20 
“ case to submit to the jury as to that count. 
ms That has no effect whatsoever, one Way OF 


the other, as to any of the remaining defendants 


as to any of the remaining counts. 
All I found is that there was not enough evidenge 


for you to consider. I don't weigh the credibility 
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of the eviuence. I don't weigh the weight of the 


2 evidence. I don't weigh the effect of the evidence 


That's solely for you. 
Now, because I dismissed the count and I 
dismissed the count against Simonelli and Cassella, 


or I dismissed Count 3 as to Cassella and Annaruno, 


it means the focuse of attention as to the issues 


in the case is sonewhat shifted. 
e | 9 There is some evidence which related only 
10 to Count 4 which, of course, is no longer in the 
11 case. So, for example, the seizure at 100 DeHaven | | 
bal 12 Drive up in Yonkers, where the items were found in a. 
13 pillow case, for example, is no longer in the case. 
14 | That applied only to Count 4. So that is 
is | stricken from the record and T ask you to disregard 
16 it. There are other considerations hecause of 
’ 17 striking Count 4 and I'.1l briefly refer to them. 
18 The three remaining counts are what we call 
19 substantive counts. They charge that five or more 
e 20 defendants were in the policy business during di:‘eren 
21 periods of time. When we talk about a business, 
e 22 joint enterprise, we think of the partners binding 
23 each other as to matters that are said and done 
24 during that term, the term of the busincss,. and on 


es ® 25 matters concerning that business, in this case, 
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Policy. 

Since you have three siparate, distinct 
businesses charged, you -must be careful in assessing 
testimony against one partner when he isn't present, 
when he wasn't aware of what was said or done. 

The absent partner is only bou.d by the 
partners he has in a particular business and duriag 
that particular term. So, for example, if you 
have, as you have in Count One, the defendants 
Annaruno, D'Avanzo, Scafidi ad Voulo, charged with 
being in the partnerhsip from March to July, 1972, 
and then in the next charge, Count Two, you have 
DiMatteo, Nascitti, Riccardi, Scafidi and Voulo, 
and that business is alleged to have been conducted 
from December 13, 1972 to March Go Matos Or, 
for example, if there is testimony that Mr. Scafidl 
or Mr. Voulo said or did sometiing, they are charged 
in two counts. 

Now, Mr. Annarumo or b*Avanzo may be bound, 
if you find that they are part of the Sane business 
and it was said or -=- and done during this time, 
for the purpose of the business if it occurred 
during March 1972 and July 1972. 


(continued next page.) 
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But it would be improper to try Mr. DiMattco 
or Mr. Moscitti or Mr. Riccardi with that conversation 
if it occurred before their business started, which 
was the next December. 

So it's only during the term “of that conspiracy 
or that business -- I call it conspiracy, but it’s 
a joint enterprise -- during that business. And if 
you're going to charge a partner of a business ~—- we 
will call them a partner -- with anything his co- 
partner said, make certain that the absent partner 
is a member, a partner, of that business and what 
was said during the time he was a partner, and what 
was said was said for his, the absent partner's, 
advantage as being a partner in the business and 
to promote the business. whatia one thing I think 
you have to be alerted to. 

The second thing is this: 

For example, the Government introduced a 
seizure of Mr. D'Avanzo on November 4, 1971. Well, 
the charge is t'’at he wasn't part of the business 
until March of 1972, more than a year before. 

MR. ROSEN] RANZ: A year later. 

THE COURT: D'Ava.zo, I said. 


MR. ROSENKRANZ: I think your Honor meant a 


year later. 


“ February or March, maybe four months later. 


v 4 


Conspiracy Dismissal A169 


THE COURT: No, the seizure wasn't. 

MR. BARLOW: No, November to May is about six 
or seven months. 

THE COURT: I have November 4, 1972. 

MR. BARLOW: Yes. 

THE COURT: The time isn't too important. It 
don't care if it's a month before, a day befora, 3 
year before. The point is that the charge is tha’ 
the business started about March 1972. 

But one thing is certain, that the other 
members charged are not bound by what happened to 
Mr. D'Avanzo. There was no business until -~ — wis 


try to be a little accurate -~ December, January, 


That evidence --and if you believe the evicence 
and if you believe it indicates engaging in policy 
business -- is before you for a very, very limited 
purpose. 

The Government, in proving a charge, must prove 
that an accused acted with criminal intent; that the 
accused was aware of what he was getting into; that 
it was a policy business; and that he deliberately 
and with intent voluntarily performed those acts; that 
he was part of that gambling business that started 


in March of 1972; and that he didn't do it innocently 
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or accidentally. 

So you may use that seizure in November 2971 
solely against Mr. D'Avanzo, if you believe it is 
part of policy business to determine whether what he 
did inthe business that began in March of 1972 was 
with criminal intent, that it wasn't innocent. 

But you must guard against convicting an 
accused for a charge in the indictment that is not 


proven, merely because you have evidence that at 


® 
% 


another time he did do something that was illegal. 
That wouldn't be right. 

A defendant under our system need only prepare 
to meet a charge in the indictment and nothing else. 

So this is proof only if you believe it's 
proof of criminal intent -- this is proof against 
Mr. D'Avanzo of Count One during the period that 
started in March of 1972. 

I hope I made myself clear on that. 

The same thing is true of a charge against 
Mr. Lotierzo. Mr. Lotierzo is charged with being 
part of a gambling enterprise beginning April 13, 
1973. There is evidence of a seizure of some material 
on February 26, 1971. The Government claims that 


this gambling material is proof that he was engaged 


an policy. 


Be eee Dee Ne 
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‘ 4 1 Well, don't use any of that evidence against 
| 2 the others that happen to be charged with the same 

° count. That wouldn't be ei, 

@ 4 And again, you may only use it for tie limited 

5 purpose of determining whether, if you find Mr. Lotiergo 

6 performed certain acts, thatgives the appearance of 
7 criminal activity. And if the Government proved 

8 beyond a reasonable doubt that those acts did show 
e 9 participation in the gambling busin ss. 

10 : Now, when you come to determine whether 

in| : Mr. Lotierzo understood and was aware that he was 
@ 12 engaged in policy and that he deliberately and 

13 intentionally and voluntarily engaged in policy, 

14 knowing that it was illegal, you may use the prior 
’ 15 seizure, if you determine that it does show policy, 

16 to determine whether those actions were with criminal 
@ 17 intent or whether they were done innocently. 

18 Now, I can't think of any other evidence that 
| 19 should be stricken, but the point is) and the rule 
je 20 is, that if it was related only to Count Four and it 

21 wag unrelated to any of the remaining counts, you 

22 should just disregard it. 

& 

23 And I. .ink we are ready for the defendants. 

24 Mr. Brill, is the defendant Annarumo ready to 
@ 25 proceed? 
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MR. BARLOW: Wot this particular one, no. 
MR. WALLACH: I object. | 
THE COURT: I will allow it in. I doubt whether, 
it belongs here. | 
Mr. Barlow, you should be running for office. | 
You say a lot of things, but 1 do not: know what you ann 
talking about. | 
MR, ROSENKRANZ: TT am going to object, unless | 
they can specifically say what count it refers tc. | 


TIE COURT: I will not require the Gover..ene to 


Q 


allocate or distirbute the evidence according to 
There is a cons’:.racy coant here and if it is not 


attributable to any other coun* in the indictment, then, 


certainly to the conspiracy count. 
| 
Mr. Barlow apparently has some theories upon | 
io 4 
which he can connect it. I am allowing it in as eviience 


and I will keep my eye on it and will be stricken if 


1c 
does not connect it. 
MR. KANNAN: Your Honor, may 1 respectfull ask 


you to tell the jury at some point in your discretion 


hat these exhibits that are marked for identification 
are not to be considered by then until they finally are 


marked and accepted in evidence. We are having a lot 


of exhibits here marked for identification. The jury 


sees something passed back and forth, they may not 30 
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